
Decisions of

The Comptroller General
of the United States

VOLUME 53 Pages 393 to 450

DECEMBER 1973
WITH

OCTOBER,

INDEX DIGEST
NOVEMBER, DECEMBER 1973

UNITED STATES

GENERAL ACCOUNTING OFFICE

PCN 45300105300



u.S. GOVERNMENT PRINTING OFFICE

WASHINGTON 1974

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washing-
ton, D.C. 20402. Price 95 cents (single copy) subscription price $10.80 a year; $2.70
additional for foreign mailing.



COMPTROLLER GENERAL OF THE UNITED STATES

Elmer B. Staats

DEPUTY COMPTROLLER GENERAL OF THE UNITED STATES

Robert F. Keller

GENERAL COUNSEL

Paul G. Dembling

DEPUTY GENERAL COUNSEL

Milton J. Socolar

ASSOCIATE GENERAL COUNSELS

F. Henry Barclay, Jr.

James M. Campbell

John W. Moore

Paul Shnitzer



TABLE OF DECISION NUMBERS
Pago

B—70371 Dec. 6 407
B—125617 Dec. 6 410
B—139458 Dec. 18 424
B—149685 Dec. 7 422
B—160579 Dec. 26 429
B—178506 Dec. 19 425
B—178696 Dec. 3 393
B—178701 Dec. 28 434
B—178773 Dec. 6 412
B—178966 Dec. 6 420
B—179060 Dec. 3 396
B—179101 Dec. 28 440
B—179478 Dec.28 443
B—179642 Dec. 3 399
B—179684 Dec. 26 431
B—179871 Dec. 3 401

Cite Decisions as 53 Conip. Gee.— Uniform pagination. The page numbers In the pamphlet are Identical
to those in the permanent bound volume.

Iv



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 393

(B—178696]

Pay—Retired—Annuity Elections for Dependents—Survivor Bene-
fit Plan—Implementation of New Plan

An initial election under the Survivor Benefit Plan, Public Law 92—425 (10
U.S.C. 1447—1455) by a member of the uniformed services who was retired prior
to September 21, 1972, the date the Plan was enacted, and which was made on
the basis of insufficient information or a misunderstanding, may be changed
or revoked only during the 18-month period prescribed (Public Law 93—155,
which amended the 1972 act), and the failure of the administrative office to
provide the adequate information necessary to make an intelligent election
constitutes an administrative error within the meaning of 10 U.S.C. 1454. How-
ever, where an election under the Plan was made on the basis of adequate in-
formation within the 18-month period, no further election may be allowed, nor
may a conditional election be permitted in the absence of a provision in the
act to this effect, and, furthermore, a statement of nonparticipation does not
preclude a member from electing coverage within the 18-month period.

To the Secretary of Defense, December 3, 1973:

Further reference is made to letter dated May 14, 1973, from the
Acting Assistant Secretary of Defense (Comptroller) in which a deci-
sion is requested with regard to certain questions conceming modifica-
tions or changes of elections made by merrbers retired prior to Sep-
tember 21, 1972, under the provisions of the Survivor Benefit Plan,
Public Law 92—425, September 21, 1972, 86 Stat. 706 (10 U.S. Code
1447—1455). Department of Defense Military Pay and Allowance
Committee Action No. 473 containing a discussion of the circum-
stances involved was enclosed with the letter.

The questions are as follows:
1. May a member who retired prior to 21 Sep 1972, change or revoke his

initial election:
a. During the one year period allowed for the election?
b. At any time during his lifetime after the one year period?

2. If the answer to question 1 is in the affirmative, is there a limit to the
number of times such election may be changed?

3. May such retiree submit a conditional election before the end of the one
year grace period and stipulate a future effective date:

a. Before 21 Sep 1973?
b. Any other future effective date?

In the discussion contained in the Committee Action it is pointed
out that some retirees elected into the new Plan before they received
detailed information about the program and then later learned
through news media and information released by the military depart-
ments of various restrictions in the law and now desire to change the
limit of their coverage or completely revoke their elections.

The Committee Action also refers to various provisions of the Sur-
vivor Benefit Plan which allow changes or revocations under specific
circumstances. Reference is made to delayed elections or changes which
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are authorized in 10 U.S.C. 1448 (election within 1 year after marriage
or acquisition of a child) ; 10 U.S.C. 1449 (revocation after determina-
tion of competency in the case of a mentally incompetent member;
and 10 U.S.C. 1450(f) (change from natural interest person to a
spouse or children). However, it is pointed out that the law appears
to be silent in the matter of change or revocation as applied to exist-
ing retirees on the effective date of the law.

It is noted in the Committee Action that the Plan applies to a
person who is married or has dependent children when he becomes
entitled to retired pay unless he elects not to participate in the Plan
and such election is irrevocable if not revoked prior to entitlement
to retired pay (10 U.S.C. 1448(a)). It is indicated in the Committee
Action that under this provision it would appear that a member who
retired on or after September 21, 197, may change his election as
many times as he desires before the day on which he becomes entitled
to retired pay.

Generally, the Survivor Benefit Plan provides for automatic cover-
age for a person who is married or has a dependent child when he
becomes entitled to retired or retainer pay unless he elects not to par-
ticipate in the Plan, such election being irrevocable unless revoked
before the first day for which he is eligible for that pay (10 U.S.C.
1448(a)). In other words, once a member becomes entitled to retired
or retainer pay he is bound by his election made prior thereto unless
he falls within the specific exceptions provided for in the act.

Section 3(b) of Public Law 92-425 (10 U.S.C. 1448 note) provides
that "Any person who is entitled to retired or retainer pay on the
effective date of this Act (September 21, 1972), may elect to participate
in the Survivor Benefit Plan * * before the first anniversary of
that date." This section has been amended to extend the 1-year period
to 18 months by Public Law 93—155, November 16, 1973 (87 Stat. 615).
The purpose of the 18-months period appears to allow those members
to which it applies to seriously consider their participation in the Plan
prior to making a decision regarding participation.

Concerning the correction or revocation of an election under the
Survivor Benefit Plan, the law, 10 U.S.C. 1454, as added by the act
of September 21, 1972, vests in the Secretary concerned the authority
to correct or revoke any election when he considers it necessary to
correct an administrative error. This authority is identical with the
authority presently contained in the Retired Servicemen's Family
Protection Plan (10 U.S.C. 1445). We have construed the latter
provision as being sufficiently broad to authorize the correction of
an administrative error with respect to any action by a retired rnem-
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ber pending his election under the Retired Servicemen's Family Pro-
tection Plan. See B—174552, July 10, 192.

As provided in section 3(b) of the Act of September 21, 197'2, and
its legislative history, Congress extended coverag of the Plan to those
persons who were entitled to retired or retainer jay on September 21,
1972, provided they elect to participate in the P1 'n within a specified
period, now 18 months of that date. We find nothing in the law or its
legislative history, however, which indicates that such an initial elec-
tion, which is shown 'to have been made on the basis of insufficient in-
formation regarding the Plan, is irrevocable. Where, as indicated in
the Committee Action, the individual was not provided adequate in-
formation to make an intelligent election or there is a misunderstand-
ing on his or her part concerning such election, it is our view that the
individual may change or revoke his or her initial election pro vided
the change or revocation is made within the 18-month period. Cf.
49 Comp. Gen. 837 (1970). Moreover, we believe the failure of the
administrative office to provide the individual with adequate informa-
tion on which to make an intelligent election constitutes an adminis-
trative error within the meaning of 10 U.S.C. 1454. Accordingly,
question la is answered in the affirmative.

As to question ib, since Congress granted retirees a substantial pe-
riod of time (18 months) following September 21, 197, to consider
participation in the Plan, we do not believe that any change or revoca-
tion of an initial election made after the 18-month period would be
proper. However, the Secretaries concerned could invoke 10 U.S.C.
1454 in certain circumstances.

With respect to question 2, where it is shown that an election was
made on the basis of adequate information within the 18-month
period, no reason is perceived for thereafter 'allowing further elec-
tions. Question 2 is answered in the affirmative.

With respect to question 3, the pertinent provision of the Survivor
Benefit Plan provides only that a member who is entitled to retired
or retainer pay on the effective date of that act has 18 months to elect
to participate in the Plan. No reference in 'any part of the act or the
legislative history is made to a conditional election. Accordingly,
question 3 is answered in the negative.

We have been asked informally to consider the effect of a retired
member's action of specifically stating within the 18-month period
that he does not desire to participate in the Plan or if he fails to take
any action whatever. It is clear that a retired member may elect cov-
erage under the Plan any time up to the end of the 18-month allowable
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period. This silence up to the last hour of that period could not be con-
strued as an election not to be covered if in fact he elects to be cov-
ered before the period expires. We do not consider that a retired
member who states he does not desire coverage should be given any
lesser period of time to finally elect coverage than the member who
fails to make any participation statement up to the last hour of the
authorized period. Accordingly we do not consider an earlier state-
ment of nonparticipation as precluding the member from electing
coverage if such election is made within the 18-month period.

(B—179060]

Bidders—Responsibility v. Bid Responsiveness—Bid Rejection
Erroneous

The failure of the low bidder to list the buses it would use in performing
transportation service contracts did not render the bid nonresponsive as the
omission relates to the responsibility of the bidder rather than to the responsive-
ness of the bid, since the procurement requirement was for the furnishing of
services and not for furnishing buses, except as an incident to furnishing the
services, and since the bidder is legally obligated to furnish buses having ac-
ceptable minimum characteristics. Therefore, the bid should not have been
rejected without a specific determination that the company was nonresponsive.

Bids—Rejection—Erroneous Basis

Where the contracting officer improperly found that the low bid was nonrespon-
sive and awarded contracts for shuttle bus services in Alaska to other bidders
pursuant to the erroneous determination, he should, upon finding that the low
hid is still for acceptance, make a current determination of the responsibility of
the rejected bidder, and if found responsible, terminate existing contract(s)
for those schedule(s) on which the rejected company was the low bidder and
make sward to the company, if it bid is otherwise acceptable for award.

To the Secretary of the Army, December 3, 1973:

VTe, refer to report SAOAS (I&L) —MO dated August 22, 19'3, from
the Acting Assistant Deputy for Material Acquisition, responding to
the protest of Transportation Services, Inc., under IFB DAFAO3—
73—B—0129. which was issued for shuttle bus service between certain
points in Alaska.

The company maintains that its apparent low bid for the required
transportation services should not have been considered nonresponsive
for failing to contain a list of the buses that the company would use
in performance of the contract. We must agree for the reasons stated
below.
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The required services were set forth in schedules "A," "B," and "C"
of the IFB, as pertinent:

ITEM NO. SUPPLIES/SERVICES QUANTITY UNIT

SCHEDULE "A"

0001 Furnish Shuttle Bus service in accordance 365 da
with Section "F". * * * [from July 1, 1973,

0001AA * * * from Fort Greely to Fair- through June 30,
banks, Alaska and return * * * 1974]

SCHEDULE "B"

0001 Furnish Shuttle Bus service in accordance 365 da
with Section "F". * * * [from July 1, 1973,

0001AA * * * from Fort Greely to Delta through June 30,Junction and return * * * 1974]

SCHEDULE "C"

0001 Furnish School Bus services * * * at Fort 106 da
Greely in accordance with Section "F". [from November 1,* * * 1973 thrcnigh

0001AA * * * place of residence to Fort April 15, 1974)
Greely school and return.

Section "F" of the IFB described in detail the types of buses that
would meet acceptable minimum standards for the service under each
schedule. The last sentence of paragraph 5 of that section stated:
"Contractor states the following buses will be used in performance of
this contract."

Four bidders, Sturgeon Transportation Company, Alaska Motor
Coaches, Transportation Services, and Trans Student Lines submitted
bids by bid opening on Jme 7, 1973. Transportation Services was
apparent low bidder on schedule "A" and on schedules "B" and "C,"
combined. The company did not, however, list the buses it would use
in performing the contract. We observe from the abstract of bids
that Trans Student Lines also did not furnish suth a list. Because the
contracting officer decided that this omission rendered Transportation
Services' bid nonresponsive, he rejected its bid and made separate
awards for schedule "A" and for schedules "B" and "C," combined,
to the next lowest bidders on June 21, 1973.

Unless something on the face of the bid limits, reduces, or modifies
the obligation of a prospective contractor to perform in accordance
with the terms of the invitation, the bid must be considered responsive.
49 Comp. Gen. 553 (1970), and cases cited therein. Here, Transporta-
tion Services unqualifiedly offered to meet all requirements for the
service, including minimum requirements for the buses to be used in
furnishing the service. Its bid must, therefore, be considered responsive.
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Further, we think the requirement for listing buses to be used in
the service related to the capacity and ability of prospective contrac
tors to supply the required buses and, thus, was a matter of responsi-
bility. See 53 Comp. Gen. 36 (1973); B—168396, February 2, 1970.
This relation is confirmed by the fact that the contract is one for
the furnishing of services and not for the furnishing of buses, except
as an incident to furnishing the services. So limited, the failure of
a bidder to list, buses to be used in the service does not affect the obli-
gation to furnish the service with buses meeting the minimum pre-
scribed requirements. Whether a bidder can furnish the buses he is
otherwise obliged to furnish is a separate question to be answered in
deciding the responsibility of the bidder.

This case is therefore distinguishable from the situation in
B—166255, August 1, 1969, cited in the administrative, report, when
bidders were required, as part of their bids, to identify offered prod-
uct.s having "Qualified Products List" status. The contract was one
for furnishing "Qualified Products List" products, not services. Thus,
the failure of the apparent low bidder in that case to identify in some
way the qualified product it was intending to offer affected its obli-
gation to deliver a qualified product, and its bid was properly rejected
as nonresponsive.

It is therefore our conclusion that Transportation Services' bid
should not have been rejected without a specific determination that
the company was nonresponsible. See B—168396, supra.

Consequently, we recommend that the contracting officer immedi-
ately request Transportation Services to confirm, in writing, that it
will accept award at the prices and on the terms set forth in its
original bid for the services if made within 30 calendar days from
the date of this decision, or within the time deemed necessary by the
contracting officer to: (1) make responsibility determinations on the
company both for the current period and the original award date;
(2) terminate for convenience the existing service contract(s) for
those schedule(s) on which the company was low bidder, upon a
finding that Transportation is responsible for both points in time;
and (3) make award, if otherwise proper, to the company. If this
assurance is obtained and the company under appropriate procedures
is found to be responsible for both points in time, the contractiiig
officer should immediately carry out the additional steps in the sequence
listed.

Our Office would appreciate being advised as to the action taken
with respect to this recommendation.
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(B—179642]

Contracts—Specifications—Deviations—Waiver—-Protest

The fact that the unsolicited literature accompanying the protestant's bid did
not include all the purchase description requirements and that the bidder failed
to submit technical manuals with its bid and to execute a Buy American Certifi-
cate does not make the bid nonresponsive and the bid should be considered for
award. The literature entitled "General Description Portable Heil Refuse Pu!-
verizing System" did not conflict with the purchase description even though it
did not include all the purchase description requirements, and, moreover, the
descriptive data highlighted the salient features of the System rather than limit-
ing what would be supplied; the specifications bind the bidder notwithstanding
manuals were not furnished with the bid; and in view of the fact the import duty
paid applies to an insignificant part of the end item and not the end item itself,
the bidder is considered to have offered a domestic product.

To the Director, Defense Supply Agency, December 3, 1973:

We refer to letter DSAH—G of November 2, 1973, and prior corre-
spondence, from the Assistant Counsel, Headquarters, Cameron Sta-
tion, reporting on the protest of The Heil Co. (Heil) against the
rejection of its bid under invitation for bids (1F13) No. DSA700—
73—B—2735, issued by the Defense Construction Supply Center
(DCSC), Columbus, Ohio.

The IFB solicited bids for five refuse shredder/pulverizer systems
(CLINS 0001 through 0005) to be in accordance with an attached
purchase description. CLIN 0006 of the IFB solicited a price for the
first article test requirement and CLIN 0007 for the technical manuals
on the equipment.

There was attached to the Heil bid an unsolicited typewritten state-
ment entitled "General Description Portable Heil Refuse Pulverizing
System." The first paragraph of the "General Description" stated:

The eight to twelve ton per hour portable refuse pulverizer to be provided on
bid #DSA700—73—B—2735 will consist of the following:

Thereafter followed a one-page description of various features of the
equipment.

The Heil description was forwarded by the contracting officer to
Warner Robins Air Materiel Area (WRAMA) for comparison with
the requirements of the purchase description. WRAMA advised that
the general description did not conflict with the purchase description,
but it did not include all the requirements in the purchase description.

The contracting officer concluded that it was not clear whether Heil
intended to comply with the requirements of the purchase descrip-
tion and that, at best, the general description attached to the bid
created an ambiguity that could not be resolved after bid opening.
Further, the contracting officer determined that the failure to submit
an acceptable bid on CLIN 0007 also was a justifiable basis for a find-
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ing of nonresponsiveness. Additionally, Hammermills, Inc., has con-
tended that the Hell bid was nonresponsive for failure to complete the
Buy American Certificates while stating that it would pay an import
duty of $1,350 per unit. The unit prices bid by lieu ranged from
$93,840 to $94,650.

The administrative report affirms the determination of the contract-
ing officer on the basis that the Heil descriptive data stated that the
"pulverizer * will consist of the following" (emphasis supplied
in report) and what follows did not cover all the requirements. No
mention was made in the general description of the control panel,
operator's platform, performance requirements, safety and master con-
trols and welding, casting, marking and lubrication requirements.
However, although the Heil description does contain the quoted state-
ment and does not cover all the requirements in the purchase descrip-
tion, the information furnished in the Heil description does not devi-
ate from the purchase description requirements on the aspects covered.
It is our opinion that the descriptive data was submitted to "highlight"
the salient features of the proposed shredder/pulverizer system, not as
a means to indicate the limit of what would be supplied. We do not
believe that the descriptive data was included with the view of offering
something other than what the Government sought to obtain under the
specifications. Nor do we believe that Heil, if awarded the contract
in question, would have any legal right to supply an item that deviates
in any manner from the requirements of the specifications. In B—
160474, February 27, 1967, relied on in the administrative report to
support the action of the contracting officer, the bidder offered a specific
model (by model number) and furnished descriptive data in support
of that model. In the instant procurement, the bidder does not cite
any model on the bid form so as to restrict the bid to a specific model.
Therefore, the immediate case is distinguishable from the above-cited
case.

As regards the question of nonresponsiveness of Heil's bid on data
OLIN 0007, it was agreed by DSA at the conference held on Octo-
ber 24, 1973, and confirmed by letter of October 31, 1973, that the mat-
ter would not be pursued. However, Hammermills, Inc., has contended
that the Heil bid was nonresponsive because it was not accompanied
by any technical manuals. Time requirement for technical manuals to
be used with the equipment furnished under the contract is contained
in AFAD—71—531—(13) included in the IFB. This specification pro-
vides for correcting any deficiencies in the manuals after the submis-
sion of bids. In this connection, we have determined that the failure
of manuals submitted with a bid to conform to the manual specifica-
tions should not render a bid nonresponsive, since the successful bidder
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is bound by the provisions of the specification to make any changes
required by the Government to make the technical manuals submitted
with the bid acceptable. See 53 Comp. Gen. 249 (1973). For this same
reason, the failure to provide a manual with the bid should not render
the bid nonresponsive.

In response to the Buy American issue raised by Hammermills, we
concur in the DSA position that Heil is not offering a foreign product
and, therefore, should not have its bid evaluated as a foreign product.
Hammermills contends that Heil's bid is nonresponsive or should be
evaluated as a foreign bid because Heil states in Clause D14 that it
would pay an import duty of $1,350 per unit and did not expressly
state that it was offering a domestic source end product. However,
since Heil did not take any exception to the Buy American Certificate
on the reverse side of Standard Form 33, and clearly indicated in
Clause D14, by stating "PARTIAL-PARTS ONLY," that the import
duty of $1,350 applies only to a rather insignificant part of t.he end
item and not the end item itself, we concur with DSA that the only
reasonable interpretation of Heil's bid is that it is offering a domestic
source end product within the meaning of the Buy American Act
clause incorporated by reference in Clause LOl of the solicitation and
it will use one or more foreign components on which it will pay the
duty referred to in Clause D14. Therefore, Heil's bid should not be
rejected as nonresponsive or evaluated as a foreign bid because of the
import duty referred to in Clause D14. [Italic supplied.]

In view of the foregoing, it is our opinion that the Heil bid is respon-
sive. Therefore, it is recommended that the bid be considered for
award.

(B—179871]

Contracts—Labor Stipulations—Service Contract Act of 1965—
Minimum Wage, etc., Determinations—Union Agreement Effect

While the issuance of wage determinations pursuant to the Service Contract
Act of 1965 is vested exclusively in the Department of Labor, when the legality
of a wage determination is questioned the GAO will consider whether that de-
termination was issued in accordance with applicable statutory and regulatory
provisions so as to warrant its inclusion in a Government contract. Therefore,
upon review of the propriety of the wage determination included in a cost-
reimbursable service contract between the Air Force and Pan American World
Airways, it was concluded that under the 1965 act, which requires a successor
contractor to pay, as a minimum, wages and fringe benefits to which employees
would have been entitled under the predecessor contract, a union is permitted to
challenge its own collective bargaining agreement when predecessor and suc-
cessor contractors are the same on the basis that the wages called for by agree-
ment are substantially at variance with those prevailing in the locality.
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Contracts—Labor Stipulations—Service Contract Act of 1965—
Amendments—Retroactive Application

Although Congress intended, in enacting the Service Contract Act Amendments
of 1972, that wage determinations issued as a result of hearings held pursuant
to section 4(c) of the Service Contract Act would be applicable to contracts
awarded prior to the issuance of a wage determination, appropriate implementing
regulations have not been promulgated and the GAO urges the issuance of regu-
lations as soon as practicable to provide for the required contract clauses.

To the Secretary of the Air Force, December 3, 1973:

This is in reply to the October 12, 1973, letter from the Acting As-
sistant Secretary of the Air Force (Installation & Logistics), request-
ing our opinion as to the propriety of making disbursements in
aôcordance with Department of Labor (DOL) Wage Determination
No. 73—594 (Rev. 3) under a cost-reimbursable service contract en-
tered into by the Air Force with Pan American World Airways.
Incorporated, for the operation and maintenance of the Eastern Test
Range, Brevard County, Florida.

The contract iii question encompassed the period from September 1,
1972, through June 30, 1973, and contained priced options for each of
the next 2, fiscal years and unpriced options for each of 2 additional
years. The Air Force, intending to exercise the option for fiscal year
1974, submitted to DOL on March 16, 1973, a Standard Form 98,
Notice of Intention to Make a Service Contract, pursuant to Armed
Services Procurement Regulation (ASPR) 12—1005.8(b) and 29 CFR
4.145, which treat the exercise of renewal options as new procurements
for purposes of the Service Contract Act of 1965 (SCA) (41 U.S.
Code 351 note).

On May 22, 1973, DOL issued Wage Determination No. 73—594,
which reflected wage rates called for in the collective bargaining agree-
ments entered into by Pa.n American and several unions. The unions,
however, claimed that the wage rates were lower tha.n those prevail-
ing in the locality and requested DOL to conduct a formal hearing
pursuant to section 4(c) of the SCA (41 U.S.C. 353(b)). On May 31,
1973, DOL determined that a hearing was warranted and issued a
notice to that effect. After a hearing on June 27 and 28, 1973, in which
the Air Force participated, the Administrative Law Judge issued a de-
cision on August 7, 1973, which upheld the unions' position. As a re-
sult, Wage Determination No. 73—594 (Rev. 3), setting forth increased
wages and fringe benefits, was issued on September 17, 1973, with a
notation that the revised rates "have application from July 1, 1973"
to the Pan American contract. In the. meantime, the Air Force had
exercised the option effective July 1, 1973, so that when the revised
wage determination was issued there was already in being a formal
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contract which called for wage payments in accordance with the wage
determination issued in May.

The Service Contract Act of 1965, Public Law 89—286, 79 Stat. 1034,
as amended by Public Law 92—473, 86 Stat. 789, 41 U.S.C. 351 et seq.,
was enacted to provide wage and safety protection for employees
working under Government service contracts. The act requires service
contractors to pay their employees in accordance with wage determina-
tions issued by DOL and made a part of their contracts awarded by
the various Federal procurement agencies. Section 2 of th act (41
U.S.C. 351 (2)) requires Federal service contracts to include a pro-
vision specifying the minimum wages and fringe benefits as deter-
mined by the Secretary of Labor "in accordance with prevailing rates
for such employees in the locality, or, where a collective-bargaining
agreement covers any such service employees, in accordance with the.
rates for such employees provided for in such agreement, including
prospective wage increases provided for in such agreement as a result
of arm's length negotiations." 41 U.S.C. 351. Section 4(c) of the act
provides:

(c) No contractor or subcontractor under a contract, which succeeds a con-
tract subject to this chapter and under which substantially the same services are
furnished, shall pay any service employee under such contract less than the
wages and fringe benefits, including accrued wages and fringe benefits, and any
prospective increases in wages and fringe benefits provided for in a collective-
bargaining agreement as a result of arm's-length negotiations, to which such
service employees would have been entitled if they were employed under the
predecessor contract: Provided, That in any of the foregoing circumstances such
obligations shall not apply if the Secretary finds after a hearing in accordance
with regulations adopted by the Secretary that such wages and fringe benefits
are substantially at variance with those which prevail for services of a character
similar in the locality. 41 U.S.C. 353(c).

Your Department takes the position that section 4(c) of the act
has no applicability to this contract and, therefore, the hearing and
resulting issuance of a revised wage determination were contrary to
statute. Specifically, it is claimed that section 4(c) "is addressed solely
to the issue of relieving a successor contractor of the obligation to pay
wage rates bargained for by his predecessor when such rates are sub-
stantially higher than those prevailing in the locality," and not to
the situation where, as here, bargained-for wage rates are lower than
the prevailing local wages. It is also claimed that section 4(c) is not
applicable to a situation in which the predecessor contractor and suc-
cessor contractor are one and the same.

In undertaking a review of the issues raised by the Air Force, we
recognize that the issuance of wage determinations is vested by statute
exclusively in the Department of Labor, and once issued, the cor-
rectness of the wage determination is not open to review. United States
v. Binghamton Construction Co., Inc., 347 U.S. 171 (1954), 127 Ct.
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Cl. 844. However, when the legality of a wage determination is ques-
tioned, we will consider whether that determination was issued in ac-
cordance with the applicable statutory and regulatory provisions so
as to warrant its inclusion in a Government contract. 49 Comp. Gen.
186 (1969) ; 47 Id. 192 (1967). Accordingly, our first concern here is
whether DOL acted in accordance with the SCA in issuing Wage 1)e-
termination No. 73—594 (Rev. 3).

Both section 2 and section 4(c) of the SCA establish collectively
bargained-for wage rates as the standard for determining what wage
rates are to be paid employees working under a Government service
contract. Section 2 requires the Secretary of Labor to base wage deter-
minations on collective bargaining agreements covering service em-
ployees of the class to be employed under a Federal contract. Section
4(c) provides that no contractor may pay his employees less than that
to which they would have been entitled under a predecessor contract,
unless those wages vary substantially from those prevailing in the lo-
cality. Thus, in situations involving a predecessor contractor who was
a party to a collective bargaining agreement, both sections 2 and 4(e)
of the SCA have reference to that same agreement, so that 1)OI)s
wage determination should reflect the same wage levels that section
4(e) establishes as the minimum payable under a successor contractor.
DOL recognizes that the minimum level set by section 4(c) is tip-
plicable even if a wage determination is not. issued. 29 CFR 4.6(d) (2).
Accordingly, it is apparent that sections 2 and 4(c) must he con-
sidered toget.her in determining the minimum wages payable. under a
service contract, and that the proviso of section 4(c) relieving a suc-
cessor contractor of paying wages in accordance with his predecessor's
wage rates is necessarily applicable to any wage determination based
on those predecessor wage rates. This construction has not only been
recognized and applied by DOL, see 29 CFR 4.3(b), 4.10(a), but is also
indicated by the legislative history of Public Law 92.473 (Service
Contract Act Amendments of 1972), which added section 4(c) and the
requirement in section 2 to recognize collective bargaining agreement
wage levels to the basic act. The Senate report accompanying the bill
which became Public Law 92—473 described the proviso as going to
both section 4(c) and to section 2, S. Rept. 92—1131, 92d Cong. 2d
sess. 3, and also stated:

Sections (2) (a) (i), 2(a) (2), and 4(c) must be read in harmony to reflect
the statutory scheme. It is the intention of the committee that sections 2(a) (1)
and 2(a) (2) and 4(c) be so construed that the proviso in section 4(c) applies
equally to all the above provisions. S. Rept. 92—1131, 92nd Cong., 2d sess. 4.

Thus, we think it is clear that. section 4(c) provides a procedure for
challenging the applicability of a predecessor contractor's wage rates
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even when those rates were used as the basis for a wage determination
issued pursuant to section 2.

We think it is also reasonably clear that the section 4(c) procedure
permits consideration of claims that a predecessor contractor's wage
levels were lower, as well as higher, than those prevailing in the local-
ity. The proviso, of course, refers only to wages and benefits which are
"substantially at variance" with those locally prevailing, which lit-
erally encompasses rates which are both higher and lower than the
prevailing rates. The proviso was added to the proposed section 4(c)
after concern was expressed in Congress that incorporation of the
successor contractor doctrine in the SCA would lead predecessor con-
tractors to increase wages to artificially high levels in order to dis-
courage competitors who would be bound to pay those high rates if
awarded a contract. Hearings before the Subcommittee on Labor of
the Committee on Labor and Public Welfare, United States Senate,
on S. S87 and H.R. 15976, 92nd Cong., 2d sess. 23, 76—77, 97. However,
the bill passed by the House of Representatives subsequent to those
hearings did not contain the section 4(c) proviso, 118 Cong. Rec.,
August 7, 1972, H. 7257—7263. The proviso was added to the measure
by the Senate, an action with which the House agreed. 118 Cong. Eec.,
September 27, 1972, H. 8803—04. The purpose of the proviso was ex-
plained in the Senate Committee report a.s follows:

However, the committee was concerned about safeguarding against any pos-
sible abuse. There are certain unusual circumstances where predetermination
of wages and fringe benefits contained in such a collective agreement might
not be in the best interest of the worker or the public.

Thus, service employees should be protected against instances where the
parties may not negotiate at arm's length. For example, a union and an employer
may enter into a contract, calling for wages and fringe benefits substantially
lower than the rates presently prevailing for similar services in the locality.
Likewise, a union and employer may reach an agreement providing for future
increases substantially in excess of any justifiable increases in the industry.
Finally, it is possible that over a long period of time, predetermined contractual
rates might become substantially at variance with those actually prevailing for
services of a character similar in the locality.

The committee concluded that the dual objectives of protecting the service
worker and safeguarding other legitimate interests of the Federal Government
could be best achieved by requiring the Secretary to predetermine the wages and
fringe benefits contained in the collective agreement, except in the instance where
he finds, after notice to interested parties, and a hearing, that * * * such con-
tractual wages and fringe benefits are substantially at variance with those pre-
vailing for services of a character similar in the locality. S. Rept. 92—1131, 92nd
Cong., 2d sess. 4—5.

We think this makes it clear that Congress contemplated that the sec-
tion 4(c) remedy would be available for challenging predecessor wage
rates whenever those rates were either substantially higher or sub-
stantially lower than those prevailing in the locality.

We also believe that section 4(c) is applicable to the situation where
a contractor is both the predecessor and successor contractor. The op-

548-9L 0 — 74 — 2
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erative words of section 4(c) refer to "contract," not "contractor"
("no contractor or subcontractor under a contract, wMch succeeds a
contract * * s." [Italic supplied.]). Thus, the statute is applicable by
its terms to a successor contract, without regard to whether the suc-
cessor contractor was also the predecessor contractor, and, as noted
previously, the exercise of an option, as was done here, is treated as
the award of a new contract under the SCA. Furthermore, the fact
that a successor contractor (whether or not he was also the predecessor
contractor) has its own collective bargaining agreement does not ne-
gate the clear mandate of the statute that the rates called for by the
predecessor contract shall be the minimum rates payable under the
new contract unless DOL decides otherwise pursuant to section 4(c).
As we have stated previously:

The fact that a particular contractor may be obligated by an independent
agreement to pay higher or lower wage rates than these stipulated In a Govern-
ment contract as minimum rates, pursuant to statute, does not affect either the
validity of the rates established by the contract or the contractor's duty to comply
therewith * * . 48 Comp. Gen. 22, 23—24 (1968).

We do not disagree with the Air Force position that the primary
purpose of section 4(c) was to require successor contractors to honor
collective bargaining agreements in effect at a particular work site
unless those agreements contained unreasonably high rates. However,
as indicated above, the language of section 4(c) clearly permits the
action taken in this case by IDOL. While the Air Force argues that
IDOL's action is contrary to the Congressional intent of preserving,
rather than providing a vehicle for challenging the wage rates estab-
lished in collective bargaining agreements, we note that the wage
rates involved herein were arrived at prior to enactment of the 1972
Amendments, and were lower than those previously agreed to in order
to enable the incumbent contractor to offer a competitive proposal.
DOL's action here rectifies that situation by raising the wage rates
to the level prevailing in the Cape Kennedy locality. Now that the
1972 Amendments are in effect, it is unlikely that this situation would
again arise, since the act as amended requires that successor contractors
pay wages in accordance with a predecessor's collective bargaining
agreement.

Accordingly, we are of the opinion that Wage Determination No.
73—594 (Rev. 3) was issued in accordance with the provisions of the
SCA and the procedures contemplated therein.

There remains for consideration whether that wage determination
can be made applicable to the contract in question. Wage determina-
tions have generally been regarded as inapplicable to previously
awarded contracts, 29 CFIR 4.164(c); 48 Comp. Gen. 719, 721 (1969),
with certain possible exceptions not directly relevant here. See ASPR
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12—1005.3 (b); 29 CFR 4.5(c). However, we think it was the clear
intent of Congress that any revised wage determinations resulting
from a section 4(c) proceeding were to have validity with respect to
the procurement involved. To hold otherwise would completely thwart
the statutory scheme. As Congress appears to have envisioned it, DOL
would implement section 4(c) by "providing for expeditious hearings
and decisions," and that—

$ * * contractual wages and fringe benefits shall continue to be honored * * *
unless and until the Secretary finds, after hearing, that such wages and fringe
benefits are substantially at variance with those prevailing in the locality for
like services. S. Rept. 92—1131, 92nd Cong, 2d sess. 5.

Obviously, once it is found that the contractual wages and benefits do
substantially vary from those locally prevailing, the contractor would
no longer be obligated to pay those wages. We agree with DOL that
the SCA then requires the issuance of a new wage determination
(based on the wages and fringe benefits locally prevailing), 29 CFR
4.10(d), which is to be applied to the contract in place of any wage
determination previously issued.

We are aware that neither the regulations promulgated by the Sec-
retary of Labor and the Department of Defense nor any contract
clauses provided for by such regulations specifically deals with the
application of a revised wage determination resulting from a section
4(c) proceeding to an existing contract subject to the SCA. We be-
lieve that regulations explicitly providing for contract clauses au-
thorizing such application should be issued as soon as practicable,
and we are pleased to note that DOL has advised us of its intention
to revise its regulations further to provide for this type of situation.

Notwithstanding the absence of current regulatory provisions di-
rectly bearing on this matter, we do not believe that application of
Wage Determination 73—594 (Rev. 3) to the current cost-type contract
is precluded by any provision of law. Accordingly, and in view of the
purpose and intent of the SCA, we would not view as improper the
inclusion of the revised wage determination iii the current contract.

For your information, we are enclosing a copy of our letter of today
to the Secretary of Labor.

(B—70371]

Courts—Jurors——Fees--—Government Employees in Federal
Courts—Prorated Fees

Federal employees in the Washington, D.C., metropolitan area who served as
jurors in the United States District Court for the District of Columbia during
the afternoon of January 19, 1973, when the half day holiday proclaimed by Ex-
ecutive Order 11696 was in effect, and who on the basis of 5 U.S.C. 5537 are not
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paid a juror's fee while in a pay status may be paid a prorated fee in the propor-
tion the number of hours served on jury duty after the commencement of the one-
half day holiday bears to the total number of hours of jury duty performed on
that day since to do otherwise when Federal employees serve as jurors in Federal
or D.C. Courts would be more restrictive than required under controlling statutes
and inconsistent with prior C.G. decisions to the eect a Federal employee is
entitled to the full jury fee when the entire period of jury duty falls outside
the employee's work hours on any given day. Conflicting decisions are overruled.

To the Director, Administrative Office of the United States Courts,
Deceniber 6, 1973:

Further reference is made to your letter of ,June 7, 1973, requesting
a decision as to the appropriate fee, if any, that should he paid to
Federal employees in the Washington, D.C. metropohtan area 'cvh()
served as jurors in the United States District Court for the District of
Columbia during the afternoon of ,January 19, 1973, when the half day
holiday proclaimed by the President in Executive Order 11696, Jaii
uary 17. 1973 (38 Fed. Reg. 1722, January 18, 1973), was in effect.

Section 1871 of Title 28, U.S. Code, governs fees to be paid jurors
serving in Tnited States Courts and provides in part as follows:

1871. Fees
Grand and petit jurors in district courts or before United States commission-

ers shall receive the following fees, except as otherwise expressly provided by
law:

For actual attendance at the place of trial or hearing and for the time neces-
sarily occupied in going to and from such place at the beginning and end of such
service or at any time during the same, $20 per day,

However, as a general rule, Federal employees are not entitled to
jury fees while on court leave for the purpose of performing jury
service in a court of the United States or the District of Columbia
under provisions of 5 U.S.C. 5537, quoted in part below:

5537. Fees for jury and witness service
(a) An employee as defined by section 2105 of this title (except an individual

whose pay is disbursed by the Secretary of the Senate or the Clerk of the House
of Representatives) or an individual employed by the government of the District
of Columbia may not receive fees for service—

(1) as a juror in a court of the United States or the District of Columbia

In construing this statute we have consistently held that the word-
ing 0'f may not receive fees for service—(1) as a juror in a court
of the United States '" prohibits payment to an employee of the
United States for jury duty for those days on which he may perform
jury service in the United States Courts while in a pay status in his
civilian position. 20 Comp. Gen. 276 (1940).

However, we have held that fees received for jury service in State
courts on a holiday falling within the employee's basic tour of duty
may be retained by the employee, provided that, had he not been on
jury duty, he would have been excused from his regular duties on the
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holiday. 27 Comp. Gen. 293 (1947). A similar determination was made
with respect to employees serving as jurors in courts of the United
States or the District of Columbia in 45 Comp. Gen. 251 (1965). Ac-
cordingly, jurors serving in courts of the United States or the District
of Columbia may be paid the applicable jury fee when serving on
holidays when they are not excused from duty to perform such serv-
ice. With respect to an employee who performs jury service in a court
of the United States or of the District of Columbia after his hours of
duty so that no court leave is involved, we have held that such an em-
ployee is entitled to payment of jury fees. 36 Comp. Gen. 378 (1956).

Until now, we have followed the rule that for a Federal employee to
be entitled to a jury fee for Federal or District of Columbia jury serv-
ice on a given day, the period of jury duty must not overlap any part
of the employee's duty status period since there is no provision in the
statute providing for prorating such fee. 36 Com.p. Gen. 378, supra,
and 52 id. 626 (1973). After fully considering the matter we now are
of the opinion that our prior decisions precluding the prorating of
jury fees, when employees are excused from duty for any part of the
day on which they serve as jurors in Federal or District of Columbia
courts, is more restrictive than required under the controlling statutes.
'While the prorating of jury fees may cause some administrative incon-
veniences we foresee no grave consequences resulting from the prorat-
ing of fees that would be inconsistent with the purpose and intent of
the jury fees statutes. If, as we held in prior decisions, a Federal em-
ployee is entitled to the full jury fee when the entire period of jury
duty falls outside the employee's work hours on any given day, it is just
as logical and consistent with the controlling statutes to permit prorat-
ing of jury fees in appropriate circumstances. Thus, it is our present
view that for each hour of jury service performed in a court of the
United States or the District of Columbia outside of the hours of duty
an employee otherwise worked or, but for jury service, would have been
required to work on a given day, he is entitled to a proportionate part
of the jury fee for that day. For instance, when an employee is excused
for the full 8-hour workday while on jury duty, he would be entitled
to a pro rata payment of the jury fee to the extent that his jury serv-
ice lasted in excess of 8 hours computed on the base of full hours. Thus,
an employee serving for 10 hours would be entitled to a pro rata jury
fee based on two-tenths (or one-fifth) of the full fee, if he served 12
hours, a pro rata fee based on four-twelfths (or one-third) etc. In cir-
cumstances where the employee is not assigned to a regular 8-hour day
or when he actually works part of the day, similar determinations of
the pro rata jury fee will be made. Thus, employees scheduled to work
4 hours on January 19, 1973, but excused because of jury service would
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be entitled to a jury fee based on the relationship of the number of
hours of jury service performed in excess of 4 to the total jury service
on that day. If jury service lasted 6 hours, the employee would be en-
titled to one-third of the jury fee, and if it lasted 8 hours, one-half
of the jury fee.

Accordingly, in the instant case the jury fees for the employees in
volved may be prorated and paid in the proportion that the number
of hours served on jury duty after the commencement of the one-half
day holiday bears to the total number of hours of jury duty performed
on that day.

Decisions cited above in conflict with the principle stated herein are
to be regarded as no longer controlling and this decision will govern
in the case of jury fees paid for January 19, 1973, to employees in
the Washington, D.C. metropolitan area who were given a half holi
day on that day and to all future cases involving jury service in excess
of t.he time the employee was excused on leave.

(B—125617]

States—Fire Fighting Services—Government Reimbursement
Liability
Reimbursement by the General Services Administration to the St. Louis Com-
munity Fire Protection District (CFPD) and other separate district and local
fire depai-tments for the supplemental expenses incurred due to equipment losses
and payroll costs for personnel called to duty to respond to a fire at the Military
Personnel Records Center is not authorized since the Center is located within
the area covered by the St. Louis CFPD, which as a political subdivision under
Missouri law has the statutory duty to render fire fighting services without cost,
a duty that extends to the property of the United States in view of the Govern-
ment's sovereign immunity from taxation. Although the Record Center lay
outside the boundaries of the surrounding district and local fire departments,
and GSA has the authority to contract for their services, their ohligation to
respond to the Center fire arose out of mutual agreements with CFPD.

To the Administrator, General Services Administration,
December 6, 1973:

This is in reply to your Administration's letters of August 1 and
September 10, 1973, concerning the authority of the General Services
Administration (GSA) to reimburse local fire departments for certain
costs incurred as a result of the fire at the Military Personnel Records
Center (Center), Overland, Missouri, July 12 to 16, 1973.

The Center, under the cutody and control of GSA, is located in a
six-story warehouse-type structure with a gross area of over 1.5 million
square feet. The circumstances of the fire and the response by the
various fire departments were set forth in your letter as follows:

Within minutes after the discovery of the fire, elements of the Community
Fire Protection District of St. Louis County responded to the fire. Because of the
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size of the building and the rapid spread of fire, approximately forty other
separate district and local fire departments were called for assistance. By the
afternoon of July 13, some firemen were able to enter the sixth floor to fight
the fire from the interior. By daylight on July 14 the fire was contained to a
small area on the sixth floor. The fire was considered extinguished on Monday,
July 16 after the entire sixth floor was destroyed.

The location of the Center is within the boundaries of the Community Fire
I'rotection District but outside the boundaries of the other fire departments
which responded to the fire. However, in order to provide assistance in emer-
gency conditions, all of the fire departments involved in extinguishing the blaze
had previously entered into a mutual aid agreement pursuant to section 70.210
to 70.320, inclusive, of the Revised Statutes of Missouri for the interchange of
fire fighting services. Under the terms of the agreement, parties thereto are not
entitled to receive compensation, or become obligated to pay for any services
performed under the agreement. Further, the agreement provided that any party
may terminate its obligations thereunder by giving 30 days notice.

Specifically you ask whether GSA may reimburse the fire depart-
ments involved for supplemental expenses incurred as a result of the
fire, i.e., equipment losses and payroll costs over and above the cost
of personnel who would have been on duty notwithstanding the fire.

Our decisions have uniformly held that a charge against appro-
priated funds for firefighting services rendered by a political sub-
division in connection with fires in or on Federal property located
within the territorial area of responsibility of that subdivision is pre-
cluded where there is no legal obligation upon the United States to
pay for such services. These holdings are predicated upon the premise,
stated generally, that where there existed a statutory duty of a
municipality, fire district or county to render firefighting services to
property within its limits without cost to the owners of the property,
such duty extended to protecting the property of the United States
located within such limits without charge therefor.

As we stated in 49 Comp. Geii. 284, 286 (1969), the duty to provide
fire protection "extends to protecting the property of the United States
located within such limits and, consequently, since the Government is
thus legally entitled to fire protection or firefighting service, there is
no authority to charge appropriated funds with the cost thereof." A
charge to appropriated funds for firefighting services to which the
United States is legally entitled would, in effect, be a payment in
lieu of taxes which would be in contravention of the Government's
sovereign immunity from taxation. 24 Comp. Gen. 599 (1945); 26
id.382 (1946) ;32id.91 (1952).
The above principles are summarized in 45 Comp. Gen 1 (1965),

which recognizes a possible exception in the case of a "Federal en-
clave," which is not involved in the instant situation.

A fire protection district is a "political subdivision" under Missouri
law, and hence falls within the scope of the principles enumerated
above. Vernon's Annotated Missouri Statutes, sections 70.210 and
321.010. There is thus no authority for the United States to make any
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payment to the Community Fire Protection District of St. Louis
County for firefighting services rendered nor to contract. with the
District for future services. 35 Comp. Gen. 311 (1955); B—125617,
April 11, 1956.

The situation regarding the surrounding district and local fire
departments is somewhat different in that the Records Center lay
outside their boundaries and their obligation to respond to the fire
arose out of contract rather than statute. Nevertheless, we are unable
to conclude that these differences, in the circumstances here present,
compel a different result. We believe that the decisions cited above
stand for the proposition that a fire department which is legally
obligated to provide its services to a given geographical area must
provide those services equally to all property within that area, in-
cluding Federal property (with the possible exception of the "Fed..
eral enclave" mentioned above). The source of the obligation,
whethe.r statute or agreement, cannot alter its nature. In the instant
case, the mutual aid agreements had the effect of extending the area
of responsibility of each signatory department or district. To the ex-
tent that the United States is a beneficiary under these agreements,
it is merely an incidental one. Nor does the fact that the agreements
could be terminated upon 30 days notice alter the fact that they were
in full force and effect at the time of the fire. Of course in the event
that the mutual aid agreements should be terminated or renegotiated
to exclude the Records Center, GSA would be authorized to contract
with the surrounding fire districts and departments (but not with the
St. Louis Community Fire Protection District) for appropriate fire
protection for the Center in the future. Cf. 45 Comp. Gen. 1 (1965).

In light of the, foregoing we must conclude that there is no legal
basis upon which payment by the United States to any of the fire
districts or departments responding to the Records Center fire may
be authorized.

[B—178773]

Contracts—Labor Stipulations—Service Contract Act of 1965—
Omission of Provision
Although the failure to question the propriety of the absence from a solicita-
tion for aircraft maintenance of a Service Contract Act (SOA) clause until after
the award of a contract renders the protest untimely, since a significant Lssue
has been raised because it refers to a principle of widespread interest and since a
court is interested in the views of the GAO, the merits of the protest have been
considered and it is concluded that the absence from the contract of a SCA
clause does not render the contract illegal if after the contract award the De-
partment of Labor decides that the SCA was applicable to the procurement, since
the contracting officer acted in good faith and in accordance with regulations
implementing the SCA in determining the Waish-Healey Public Contracts Act
pertaining to supplies, and not the SCA, which affords service contract workers
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protection, was applicable, and, furthermore, it is primarily for contracting
agencies to decide what provisions should or should not be included in a partic-
ular contract.

To the Lockheed Aircraft Service Company, December 6, 1973:

This is in reply to your telefax message of May 30, 1973, and sub-
sequent correspondence, protesting the award of a contract to E-Sys-
tems, Incorporated, by the Department of the Air Force under request
for proposals (RFP) No. F34601—73—R—7150, issued by the Oklahoma
City Air Materiel Area, Tinker Air Force Base, Oklahoma.

Your protest is grounded on the Air Force's failure to include in
the solicitation and resulting contract provisions applying the Service
Contract Act of 1965, 41 U.S. Code 351 note, to this procurement. You
assert that the Air Force, by not including such provisions, did not
comply with the requirements of that act and that the contract
awarded to E-Systems is therefore illegal. The Air Force, on the other
hand, denies that it violated the Service Contract Act in the handling
of this procurement, a position in which it is supported by counsel
for E-Systems. The Department of Labor (DOL), whose views we
solicited in connection with this matter, agrees with you and urges us
to uphold your protest. For the reasons set forth below, we are of the
opinion that the protest must be denied.

Initially, we must consider the assertions of the Air Force and E-
Systems that the protest was untimely filed. The record shows that the
solicitation, calling for offers to provide aircraft modification and pro-
grammed depot maintenance work for the Special Air Mission (SAM)
fleet based at Andrews Air Force Base, was issued on December 15,
1972. The RFP contained the standard Walsh-Healey Public Contracts
Act (41 U.S.C. 35 note) provision, but contained no provision regard-
ing the Service Contract Act. Proposals were submitted by Lockheed
(which, according to the Air Force, had been the sole-source and only
contractor for the SAM fleet iiiaintenance requirements for more than
'20 years prior to 1973), E-Systems, and other offerors, and after a pe-
riod of negotiation and evaluation, a contract was awarded to E-Sys-
tems on May 11, 1973. By letter dated May 18, 1973, which you sub-
mitted to the Air Force subsequent to a debriefing conference held on
May 22, 1973, you asked the contracting officer to state whether a deter-
mination had been requested from either the Secretary of Labor or the
Air Force Deputy Chief of Staff, Systems and Logistics, as to the
applicability of the Service Contract Act to the procurement. The Air
Force informed you by letter dated June 15, 1973, that no such deter-
inination had been requested. In the interim, you filed a protest with
this Office on May 31.
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Our Interim Bid Protest Procedures and Staidards require that
protests "based upon alleged improprieties in any type of solicitation
which are apparent prior to * the closing date for receipt of pro-
posals shall be filed prior to * * the closing date * * . In other
cases, bid protests shall be filed not later than five days after the basis
for protest is known or should have been known, whichever is earlier."
4 CFR 20.2. That section also states that if a protest initially is filed
with the contracting agency, a subsequent protest to this Office must be
filed "within five days of notification of adverse agency action." Both
the Air Force and E-Systems maintain that your protest involves the
absence from the RFP of Service Contract Act provisions and there-
fore should have been filed prior to the closing date for receipt of pro-
posals. Air Force also contends that in any event your protest should
have been filed within 5 days of your receipt of notification of the
award to E-Systems. You claim, however, that the absence from the
solicitation of a Service Contract Act clause did not automatically in-
dicate a violation of law, since the omission "may have been sanctioned
by the Department of Labor." You further claim that only after you
began to suspect that this was not the case that you asked the Air Force
if in fact DOL had been queried as to the applicability of the Service
Contract Act, and that your grounds for protest became known only
after you received a negative reply from the Air Force.

We think your protest must be regarded as untimely filed. Although
we. agree. that the absence of a Service Contract Act provision from
the RFP did not necessarily indicate any illegal or improper action by
the Air Force., our rules contemplate that any questions you might
have regarding a solicitation will be raised prior to the closing (late for
receipt of proposals. This includes questions regarding the absence of
a particular provision from a solicitation. B—178206, April 4, 1973.
Therefore, it was incumbent upon you to query the Air Force about the
basis for the non-inclusion of a Service Contract Act clause in the RFP
prior to the date set for receipt of proposals, rather than after award
was made to another firm, and your failure to have done so renders
your protest untimely.

However, 4 CFR 20.2(b) provides that we may consider any protest
which is not flied timely if the protest "raises issues significant to
procurement practices or procedures," which we have said refers "to
the presence of a principle of widespread interest." 52 Comp. Gen.
20, 23 (1972). We think this protest raises such an issue. It calls into
question the legality of a contract awarded without Service Contract
Act clauses when the Department of Labor believes the contract is
subject to the act. That this case does not represent an isolated instance
in which this question has arisen is evidenced by the fact that at least
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two other protests involving this issue recently were filed with this
Office. Furthermore, although we declined to consider the merits of one
of those cases when the protester also requested substantive judicial re-
lief, B—178463, June 29, 1973, the court in that suit stated that GAO's
dismissal of the protest was "a reversal of deference" in view of the
desirability of having cognizant administrative agencies, including
GAO, review matters prior to judicial resolution. Curtiss-Wright Corp.
v. McLueas, Civil Action No. 807—73, D.N.J., September 14, 1973, n. 20.
We gather from that statement that the court may be interested in our
views with respect to the primary issue involved in both this case and
the Curtiss-Wight matter. Therefore, in accordance with our policy
of considering protest issues when a court has expressed interest in our
views, see 52 Comp. Gen. 161 (1972), we think it appropriate for us
to decide this case on the merits.

The Service Contract Act of 1965, as amended, 41 IJ.S.C. 351 et seq.,
provides that every contract entered into by the United States in excess
of $2,500, subject to certain exceptions set forth in 41 U.S.C. 356, "the
principle purpose of which is to furnish services in the United States
through the use of service employees," shall contain provisions specify-
ing the minimum wages to be paid and fringe benefits to be furnished
service employees "in the performance of the contract," as determined
by the Secretary of Labor. The act further provides that in no event
shall a contractor pay his service employees under a service contract
less than the minimum wage specified by the Fair Labor Standards
Act, 29 U.S.C. 206(a) (1). Implementing regulations, setting forth
the specific provisions to be included in contracts and providing for
contracting agencies to notify DOL of their intent to award service
contracts, have been promulgated by the Secretary of Labor and
adopted by the Department of Defense. 29 CFR 4.4—4.6; Armed Serv-
ices Procurement Regulation (ASPR) 12.1004, 12.1005. These regula-
tions require contracting officers to file with DOL, at least 30 days prior
to the issuance of a solicitation leading to the award of a contract
"which may be subject to the Act," a Standard Form 98, Notice of
Intent to make a Service Contract. DOL then notifies the contracting
agency "of any determination of minimum monetary wages and fringe
benefits applicable to the contract." ASPR 12—1005.2. Any such deter-
mination is then included in the solicitation and resultant contract,
ASPR 12—1005.3, which would also include the standard Service Con-
tract Act clause requiring employees to be paid not less than the wages
set forth in the determination. If there is no wage determination, the
clause requires employees to be paid not less than the statutory Fed-
eral minimum wage specified in the Fair Labor Standards Act.
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The Air Force states that the primary purpose of the contract
awarded to E-Systems "is to supply the Air Force with end products:
that is, a serviceable, overhauled, rebuilt and modified aircraft," and
that any "services performed in the execution of the contract are
secondary to its primary purpose of supplying a serviceable over-
hauled aircraft." The Air Force further states that it has always in-
eluded the Waish-Healey Public Contracts Act provision in this type
of contract because it viewed the contract as one for the I)rocurernent
of supplies, and that this "policy did not change with the enactment
of the Service Contract Act in 1965." Thus it maintains that since
the contract is for supplies and not principally for furnishing serv-
ices, the Service Contract Act and implementing regulations are in-
applicable. On the other hand, DOL, after reviewing the contract Sl)ec-
ifications, has concluded that the contract is principally for services
and that it cannot agree with the Air Force's self-determined l)011cY"
that the contract is primarily for supplies.

The Air Force and E-Systems argue that I)OL is not correct in its
interpretation of various provisions of the Service Contract Act or
of the E—Systems contract. The Air Force also argues that even if
DOL's views are regarded as correct, the missing Service. Contract
Act clause should be read into the contract in accordance with the
doctrine enunciated in G. L. Christian ad Associatesv. United States,
160 Ct. Cl. 1, 312 F.2d 418, cert. den. 375 11.5. 954 (1963), 376 1J.S.
929, 377 U.S. 1010 (1964), so that the validity of the contract could l)e.
preserved. In our view, resolution of these issues is not necessary for
a proper disposition of this and similar protests. I)OL, whose views we
have carefully considered, recommends that we sustain the protest
essentially because it has now determined, after contract award and
the filing of a protest, that the contract is subject to the Service (omi-
tract Act. However, although the Service Contract Act is applicable
by its terms to all contracts (in excess of $,500) which are principally
for services, the regulatory scheme envisions au initial determination
by the procuring agency as to whether a proposed contract "may be
subject to the act." 29 CFR 4.4; ASPR 12-4005.2. Thus, if the agency
believes a contract may be subject to the act, it is required to notify
DOL by submission of a Standard Form 98. If the agency does not
believe a contract may be subject to the act, however, then there is no
duty on its part to submit anything to DOL or to include a Service
Contract Act clause in the solicitation. Accordingly, we think the only
issue that must be determined is whether or not the Air Force con-
tracting officer had a reasonable basis for believing that this procure-
ment was not one that "may be subject to the Act."
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The Air Force, relying on what it regards as (and what reasonably
appears to be) a significant amount of rebuilding or replacement of
aircraft components called for by the contract specifications, has tradi-
tionally treated this type of contract, both before and after enact-
ment of the Service Contract Act, as subject to the Waish-ilealey Act.
Section 7 of the former act specifically exempts from its provisions
"any work required to be done in accordance with the provisions of the
Waish-Healey Public Contract Act," 41 U.S.C. 356, and as the Air
Force points out, the statutory history of the Service Contract Act sug-
gests that the act's purpose was to fill a "void" and therefore would
not apply to contracts already covered by the Walsh-Healey Act. H.
Rept. No. 948, 89th Cong., 1st sess. 5; S. Rept. 798, 89th Cong., 1st
sess. 2. The Air Force states that it continued to subject its aircraft
depot maintenance and modifica ion contracts to the requirements of
the Waish-Healey Act after passage of the Service Contract Act
because:

(1) The end items generated were not 8ervices of the type apparently con-
templated by the SCA [Service Contract Act], and (2) the employees perform-
ing these contracts appeared to be adequately protected by existing labor stand-
ards legislation—and thus not within the void sought to be filled by the Congress
when it passed the SCA.

Several judicial and DOL decisions, which appear to treat reason-
ably similar type of work as subject to the Walsh-Healey Act, are cited
by the Air Force to support its determination that the Walsh-Healey
Act, and not the Service Contract Act, was applicable to this type of
procurement. It claims that it was not until July, 1973, that DOL's
position on this matter became clear, and that it was therefore not
on any kind of effective notice that the Service Contract Act might be
applicable to aircraft overhaul work.

We think the record reasonably supports the Air Force position.
With one exception, we are not aware of any DOL regulation or ruling
which called into question, prior to the awarding of this contract, the
Air Force policy with respect to Service Contract Act applicability
to this type of procurement. It is true that DOL, contrary to the Air
Force view, indicated that both the Service Contract Act and the
Wlsh—Healey Act could be applicable to the same contract, provided
that the principal purpose of the contract was for furnishing services.
29 CFR 4.122. However, DOL also recognized that "no hard and fast
rule can be laid down as to the precise meaning of the term 'principal'"
and that whether "the principal purpose of a particular contract
is the furnishing of services * * * is largely a question to be deter-
mined on the basis of all the facts in each particular case." 29 CFR
4.111. In 29 CFR 4.130, DOL set forth a list "illustrative" of the types
of services called for which "have been found to come within the
coverage of the Act." We see nothing in that list which suggests that
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aircraft modification and overhaul contracts might be considered as
within the coverage intended by the Service Contract Act.

The one exception referred to above is a letter dated May 22, 1969,
in which DOL advised the National Aero Space Service Association
that a Navy contract for the overhaul of S—2 series aircraft was re-
garded as "chiefly for the furnishing of services and subject to the
Service Contract Act." DOL also stated in that letter that it did "not
contemplate the issuance of any wage deterniination that would be
applicable to this or a.ny contract of a similar nature." The Air Force
concedes that under the DOL interpretation implicit in this ruling
"the Service Contract Act might apply to part or all of some overhaul
and modification contracts." However, since the DOL ruling contained
no explanation as to why the Navy contract was viewed as one chifiy
for services, the Air Force "assume[cl] that the contractor's overhaul
and component supply responsibilities in that case were not of the same
magnitude as those here." In addition, the Air Force explains its reac-
tion to the DOL ruling as follows:

It seemed clear, however, that the DOL would not issue wage determinations
in these cases, but rather would rely on the minimum wage established under
the Fair Labor Standards Act. Since most, if not all, of our modification and
overhaul contractors were in interstate commerce, and therefore were automat!-
cauy subject to the Fair Labor Standards Act, it was obvious that the inclusion
of the SCA would have no effect on the wages paid service employees. Accord-
ingly, we continued our practice of including only the Waish-Healey Act.

We agree with DOL that its failure to issue a wage determination
for the Navy S—2 procurement did not relieve the Air Force of its
obligation to submit a Standard Form 98 whenever it was otherwise
required to do so, especially in view of the 1972 amendment to the
Service Contract Act which requires DOL to issue wage determina-
tions for all service contracts under which more than 20 service em-
ployees are to be employed during fiscal year 1974. Public Law 92-473,
approved October 9, 1972, 41 U.S.C. 358. However, in view of the his-
tory of this type of procurement, both prior to and subsequent to the
S—2 ruling, as well as the statutory history of the Service Contract Act
and the various judicial and administrative rulings which suggested the
applicability of the Waish--Healey Act to this procurement, we (10 not
think that the Air Force acted unreasonably in not considering the S--2
ruling as mandating the submission of a Standard Form 98 to DOL
for this procurement. Furthermore, DOL has not claimed that it ever
put the Air Force on notice, prior to issuance of the solicitation or
award of the contract, that it regarded this type of procurement as
subject to the Service Contract Act. In fact, in its letter to us, DOL
refers only to the S—2 ruling and then to the reaffirmation of its posi-
tion in that case in a letter to the Air Force on July 18, 1973, which
of course was after this contract was awarded.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 419

It is also important to realize that it is primarily for the contract-
ing agencies to decide what provisions should or should not be in-
cluded in a particular contract. 44 Comp. Gen. 498 (1965); 47 id. 192
(1967). This, as has been previously noted herein, is the thrust of the
applicable regulations which require the initial decision as to possible
applicability of the Service Contract Act to be made by the procuring
agency. Even DOL has recognized the primacy of an agency's func-
tion in this respect. For example, our file contains a copy of a letter
dated April 19, 1971, from the Administrator of DOL's Wages and
Hours and Public Contracts Division to the Federal Aviation Admin-
istration. That letter, sent in response to the submission of Standard
Form 98, stated that "the contract may be principally for the manu-
facture or furnishing of materials, supplies, articles or equipment, and
thus may be subject to * * * the Walsh—Healey Public Contracts
Act * * The letter further stated:

If upon reconsideration you conclude that the contract will in fact be primarily
for servicea performed by service employees and thus subject to the ** * Service
Contract Act, please return the notice * * * to this Office with a notation to that
effect. [Italic supplied.]

Therefore, on the basis of the record before us, we conclude that the
contracting officer acted in good faith in regarding the Service Con-
tract Act as not applicable to this procurement, that his failure to
include a Service Contract Act clause in the solicitation and to submit
a Standard Form 98 to DOL was not a deliberate, arbitrary attempt
to circumvent any statutory or regulatory provision, and that the con-
tract was not awarded illegally. In addition, the fact that DOL sub-
sequently made it clear to the Air Force that it regards the contract
awarded to E-Systems as subject to the act does not render that; con-
tract void, since it was awarded in good faith and in accordance with
the regulatory provisions implementing the Service Contract Act. See,
in this connection, Kentron Hawaii, Ltd. v. Wa?'mer, No. 71—2038, D.C.
Cir., June 15, 1973, and our decisions at 51 Comp. Gen. 72 (1971) and
52 id. 161 (1972), in which it was held that the validity of a service
contract was not affected by the absence therefrom of a DOL wage
determination when that absence was not due "to any misfeasance or
nonfeasance on the part of the contracting agency." 51 Comp. Gen. 72,
76 (1971). We do not think the record in this case shows misfeasance
or nonfeasance on the part of the Air Force.

Although we cannot agree with DOL that the protest should be up-
held, we share its obvious concern with respect to affording service
contract workers the protection envisioned by the Service Contract Act.
We note that 29 CFR 4.5 (c) provides that if a contracting agency does
not notify DOL of its intent to make a service contract within the time
prescribed by 29 CFB 4.4, "the contracting agency shall exercise any
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and all of its power that may be needed (including ' its power to
negotiate, its power to pay any necessary additional costs, and its
power under any provision of the contract authorizing changes) to
include in the contract any wage determinations communicated to it
within 30 days of the filing of such notice or of the discovery by (lie
Employment Standards Administration, U.S. 1)epartment of Labor,
of such omission." We think a similar provision, specifically pertain-
ing to the situation in which DOL, subsequent to contract award, dis-
agrees with a determination by a contracting agency that the, Service
Contract Act and therefore the notice requirements of 29 CFR 4.4
were not applicable to the procurement, would protect the. workers
concerned and would provide for the orderly resolution of the type. of
dispute involved herein without the potential disruption of the pro-
curement process. Accordingly, we are suggesting to the Secretary of
Labor that consideration be given to the development and promulga-
tion of such a provision. A copy of our letter to the Secretary is
enclosed.

[B—178966]

Pay—Retired_—Annuity Elections for Dependents—Children—
Dependency Status

Children of deceased retired members who are under 18 years of age and serving
on active duty in a uniformed service, or are under 22 and serving as a cadet or
midshipman at a service academy, or are enrolled in an institute of higher
learning under a military subsistence scholarship program are considered eligi-
ble dependents to receive a Survivor Benefit Plan annuity (10 U.S.C. 1447—145i5),
within the meaning of 10 U.S.C. 1447(5), even though they are provided quarters
and subsistence by the Government since a showing of actual dependency for the
individuals enumerated is not required as the only valid restrictions on dependent
eligibility are those limitations specifically mentioned in section 1447(5).

To the Secretary of Defense, December 6, 1973:

Further reference is made to a letter dated June 18, 1973, from the
Acting Assistant Secretary of Defense (Comptroller) requesting a
decision concerning the eligibility of several categories of otherwise
dependent children of retired members, the children themselves being
service members, to receive annuities under the provisions of the Sur-
vivor Benefit Plan, 10 U.S. Code 1447—1455, as added by Public Law
92—425. A copy of the Department of Defense Military Pay and Al-
lowance Committee Action No. 481 setting forth and discussing the
question was attached.

The question posed in the Committee Action is:
Is the child of a deceased retired member, who is:

a. under age 18, and serving on active duty in a uniformed service; or
b. under age 22, and serving as a cadet or midshipman at a service acad-

emy; or
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c. under age 22, and enrolled in an institute of- higher learning under a
military subsistence scholarship program;

a dependent eligible for payment of a Survivors Benefit Plan annuity, within
the meaning of 10 U.S.C. 1447(5), as amended by P.L. 9-425.

The brief discussion of this question in the committee action points
out that since persons of the categories delineated in the question are
provided quarters and subsistence by the Government, doubt has been
expressed as to whether Congress intended to include people in the
above-mentioned categories as being considered eligible for Survivor
Benefit annuities. However, the view was also expressed that if Con-
gress had intended to preclude such persons from being considered
eligible under Public Law 92—425, specific language to that effect
would have been included in the statute.

Section 1447(5), Title 10, U.S. Code, provides in pertinent part
that:

"Dependent child" means a person who is—
(A) unmarried;
(B) (1) under 18 years of age; (ii) at least 18, but under 22, years of age

and pursuing a full-time course of study or training in a high school, trade
school, technical or vocational institute, junior college, college, university, or
comparable recognized educational institution; or (iii) incapable of sup-
porting himself because of a mental or physical incapacity existing before
his eighteenth birthday or incurred on or after that birthday, but before his
twenty-second birthday, while pursuing such a full-time course of study or
training; and

(C) the child of a person to whom the Plan applies including (i) an
adopted child, and (ii) a stepchild, foster child, or recognized natural child
who lived with that person in a regular parent-child relationship.

A review of the legislative history of the Survivor Benefit Plan
shows that the act was the culmination of a long recognized need for
the protection of military widows and dependent children. The De-
partment of Defense originally proposed that the Plan make no specific
provision for children, but instead suggested that those parents who
desired to provide benefits for children, in addition to those available
under social security, could do so through the insurable interest pro-
vision (10 U.S.C. 1448(b)). However, during consideration of the
matter in the House of Representatives a specific children's benefit was
added. Consequently, section 1450, Title 10, U.S. Code, provides that
when a member of the Plan dies a monthly annuity shall be paid to:

(1) the eligible widow or widower;
(2) the surviving dependent children in equal shares, if the eligible widow or

widower is dead, dies, or otherwise becomes ineligible under this section; or
(3) the natural person designated under section 1448(b) of this title at the

time the person to whom section 1448 applies became entitled to retired or
retainer pay, if there is no eligible beneficiary under clause (1) or (2).

This is the basic context in which the Committee's question concern-
ing dependent eligibility should be framed. In this connection, there
is nothing in the statute which requires, as a general proposition, a
showing of actual dependency in all cases before allowing a retiree's

548.918 0 . 74 — 3



422 DECISIONS OF THE COMPTROLLER GENERAL

child to qualify as a "dependent child" under the act. Only with regard
to children who are incapable of supporting themselves because of a
mental or physical incapacity existing before their 18th birthday or,
in the event such children are attending school full time, before their
22nd birthday and a foster child who, in order to qualify as a "de-
pendent child" of a person to whom the Plan applies, must at the time
of death of that person reside with an receive over one-half of his
support from that person and not be cared for under a social agency
contract, is there any limitation as to actual dependency.

Considering the clear and unambiguous language of section
1447(5) in defining a "dependent child," it is our view that, in the
absence of a clear expression of legislative intent to the contrary, the
only valid restrictions on dependent eligibility are those limitations
specifically mentioned in this section. We therefore must conclude that
Congress did not intend to prohibit those individuals in the categories
mentioned, even though they may be provided quarters and sub-
sistence by any of the uniformed services, from qualifying as eligible
beneficiaries as dependent children and your question is answered
accordingly.

(B—149685]

Loans—Participatory Loans—Small Business Administration and
Private Lending Institutions—Interest Rates

Private lending institutions participating with the Small Business Administra-
tion (SBA) in making loans to assist public or private organizations operated
for the benefit of the handcapped or to assist handicapped individuals in estab-
lishing, acquiring, or operating a small business concern pursuant to section 7(g)
of the Small Business Act are not restricted to the 3 per centum per annum
interest rate prescribed by section 7(g) (2) of the act, for to apply the language
of section 7(g) (2) literally would defeat the purpose of the act. Therefore the
SBA may approve an interest rate which is "legal and reasonable" on the par-
ticipation loans made by lending institutions under section 7(g), even though
the SBA on its direct or participation 'oans is restricted to the prescribed 3 per-
cent interest rate. However, at an opportune time the SBA should seek appro-
priate legislative revision of the language in question.

To the Administrator, Small Business Adiinistration, December 7,
1973:

Reference is made to your letter of August 8, 1973, requesting our
concurrence in your decision to permit private lending institutions to
charge a rate of interest which is "legal and reasonable" on loans made
under section 7(g) of the Small Business Act, as amended, 15 US.
Code 636 (h), pursuant to agreements to participate on an immediate
or deferred basis with the Small Business Administration (SBA).
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Section 7(g) which was enacted by section 3 of Public Law 92—595,
approved October 27, 1972, authorizes SBA to make loans either di-
rectily or in cooperation with banks or other lending institutions
through agreements to participate on an immediate or deferred basis
to assist public or private organizations operated for the benefit of
handicapped individuals or to assist handicapped individuals them-
selves in establishing, acquiring or operating a small business concern.

You state that while the statute permits these loans to be made either
directly by SBA or in participation with lending institutions the lan-
guage establishing the interest rate to be charged appears to restrict
the participant's share of a loan to 3 per centum per annum, the same
as may be charged by the Administration. More specifically, section
7(g) (2) of the Small Business Act, as enacted by section 3 of Public
Law 92—5 95, provides: "Any loan made under this subsection shall
bear interest at a rate of 3 per centum per annum."

Your letter continues:
It is evident that if SBA were to apply the language of Public Law 92—595 in

its strictest sense the maximum amount of interest a participant could charge
would be 3 per centum per annum. It is equally evident that no participation
loans would be made if a participating lending institution could not charge a
more realistic rate. It seemed implausible to us that Congress would enact a law
which permitted (and therefore encouraged) lending institution participation
in a loan program, and at the same time established an interest rate which would
in effect preclude these lending institutions from such participation.

You state that an examination of the legislative history of Public
Law 92—595 sheds no light, either pro or con, which would enable you
to establish the intent of Congress with respect to this problem, but
you feel that the intent of Congress in enacting Pul lie Law 92—595 was
that a reasonable and appropriate interest rate could be charged on the
participating institution's share of any loan made under section 7(g)
of the Small Business Act, as amended.

Therefore SBA has sent to the Federal Register for publication
proposed rules and regulations to estaiblish a loan program to provide
assistance to certain non-profit organizations and to small business
concerns owned by handicapped individuals. You point out that sec-
tion 118.31(b) and (c) therein establishes the interest rate on direct
loans and the SBA share of an immediate participation loan at 3 per-
cent per annum while, subject to the 'approval of SBA, the participant's
share of immediate participation loans and/or guaraiiteed loans prior
to SBA's purchase shall be at a rate whih is "legal and reasonable."

We agree that if SBA were to apply the language of section 7(g) (2)
in its strictest sense, the maximum amount of interest 'a participant
could charge would be 3 per centum per annum. And as you state it is
probable that no 'participation loans 'would be made by private bank-
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ing institutions if such institutions could not charge a more realistic
interest rate.

We adso agreethat it seems highly unlikely that Congress would pass
legislation which permitted lending institution participation in a loan
program, and at the same time establish an interest rate which would
in effect preclude these lending institutions from such participation.
Hence, in the instant case it would not be unreasonable to conclude
that the congressional intent in enacting the interest provision of
Public Law 92—595 was that a reasonable and appropriate interest rate
be charged on the participating institution's share of any loan made
under section 7(g).

Accordingly, in the present case we would not object to the Small
Business Administration's proposed rules and regulations, which es-
tablish the interest rate on direct loans and the SBA share of an im-
mediate participation loan—made under section 7(g)—at 3 percent
per annum and the participant's share of immediate participation
loans and/or guaranteed loans prior to SBA's purchase at an interest
rate which is "legal and reasonable." We suggest, however, that at an
opportune time SBA seek appropriate legislative revisions of the
language in question.

(B—139458]

Appointments—Presidential—Confirmation—Travel Expenses

A National Credit Union Board Presidential appointee whose appointment is
subject to Senate confirmation may not be reimbursed the expenses incurred to
travel to Washington to appear before the Senate Banking Committee in connec-
tion with his confirmation unless the Administrator of the National Credit Union
Administration determines the appointee performed official business such as
conferences with officials of the Administration that were of substantial benefit
to the Administration and the Administrator approves the travel performed by
the nominee.

To the Administrator, National Credit Union Administration,
December 18, 1973:

This refers to your letter dated August 29, 1973, referenced
OA/LA :vc, requesting our decision concerning the propriety of pay
ing expenses incurred by a person prior to his confirmation as a Fed-
eral employee.

The Federal Credit Union Act, 12 U.S. Code 1752a, provides that
the President will appoint, subject to Senate confirmation, persons to
serve as members of the National Credit Union Board to advise the
Administrator of the National Credit Union Administration on mat-
ters pertaining to its program. When the President makes an appoint-
ment, the appointee is required to appear before t'he Senate Banking
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Committee. Accordingly, expenses in traveling to Washington are
incurred by the appointee before he is a Federal employee. Your ques-
tion is whether the National Credit Union Administration may ad-
ministratively determine that such expenses incurred prior to con-
firmation are proper and paythle after confirmation by the Senate.

In our decision B—1OO1O, November 16, 1962, regarding the pro-
priety of paying similar travel expenses claimed by a judicial ap-
pointee, we concluded that:

Regarding a case in which a nominee travels to Washington solely to testify
before a committee of the Senate in behalf of his confirmation by the Senate and
who, while in Washington, performs no official business of the judiciary, we are
of the opinion that so far as the use of judicial branch appropriations is con-
cerned such travel is personal to the nominee and that the expense thereof
should be borne by him.

Accordingly, since we cannot distinguish the above situation from
the facts in this case as you present them, we must advise you that
the National Credit Union Administration may not pay a nominee's
travel expenses incurred while going before a confirmation committee.
However, it also appears from the above-cited decision that if official
business, such as conferences with officials of your office, is also con-
ducted by the nominee at the time he is in Washington, D.C., for his
confirmation hearings, and such business is determined to be of "sub-
stantial benefit" to the National Credit IJnion Administration, then
there would be no objection to otherwise proper payments if there is
administrative approval of the travel.

(B—178506.]

Pay—Retired—Disability—Name on Promotion List—Effect on
Retired Pay
An Air Force major who was retired for disability under 10 U.S.C. 1201 and
1372 after being recommended for promotion to the grade of lieutenant colonel,
although entitled under section 206 (a) of the Reserve Officer Personnel Act of
1954 to be placed on the retired list in the higher grade to which promoted (10
U.S.C. 1374(a)), is not entitled to retired pay based on the higher grade (10
U.S.C. 1374(d)), but pursuant to 10 U.S.C. 1372(1) his retired pay must be com-
puted on the grade of major, the grade he was actually serving in on the date
of his retirement since the disability for which the officer was retired was not
found as the result of a physical examination for promotion as required by 10
U.S.C. 1372(3). Furthermore, section 507(a) (7) of the Officer Personnel Act
of 1947, which permitted computation of an officer's retired pay on the basis of his
promotion to a higher grade, is not for application as it was repealed prior to the
officer's placement on the disability retired list.

ToN. R. Breningstall, Department of the Air Force, December 19,
1973:

Further reference is made to your letter dated March 29, 1973 (file
reference RPTT), requesting an advance decision as to the propriety
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of making payment on a voucher in the amount of $10,597.11 in favor
of Lieutenant Colonel James P. Maloney, USAF, retired, 169 14 4004,
representing the difference in retired pay between the grade of major
and lieutenant colonel for the period of July 4, 1958, through March 31,
1973. Your letter was forwarded to this Office by Headquarters United
States Air Force letter dated April 20, 1973 (file reference ACF), and
has been assigned Air Force Request No. DO—AF—1185 by the Depart-
ment of Defense Military Pay and Allowance Committee.

By General Orders Number 24, dated May 13, 1958, Major James P.
Maloney was placed on an approved recommended list for officers
selected for promotion to the permanent grade of "Lieutenant Colonel,
Reserve of the Air Force," with an effective date for promotion of
June 25, 1959.

However, you indicate that subsequent to selection for promotion, he
was found unfit for duty by reason of physical disability. And, by
Special Orders Number C—310 dated June 24, 1958, he was retired for
disability under 10 U.S. Code 1201 and 1372 effective July 3, 1958, in
the grade of major.

You indicate that the Air Force has advanced Major Maloney on the
retired list to the grade of lieutenant colonel under the provisions of
10 U.S.C. 1374(a) but, pursuant to 10 U.S.C. 1374(d), the Air Force
has consistently declined to compute his retire(l pay based on the pay
of a lieutenant colonel but has continued to compute such pay on the
basis of the pay of a major. You also say that from the date of his
retirement Colonel Maloney has maintained that under the provisions
of 10 U.S.C. 1372(3) he was entitled to be retired in the grade of
lieutenant colonel with retired pay based on that grade.

In view of the decisions of the Court of Claims in Kra.t v. United
States, 156 Ct. Cl. 480 (1962), Willis v. United States, 156 Ct. Cl. 485
(1962), Frederickson v. United States, 133 Ct. Cl. 890 (1958), and
Lowell v. Urtited States, 141 Ct. Cl. 111 (1958), as well as our decision
42 Comp. Gen. 685 (1963), you say it appears that Colonel Maloney
was entitled under the provisions of 10 U.S.C. 1372(3) to be retired in
and have his retired pay based on the grade of lieutenant colonel. Fur-
ther, you ask, assuming that we agree that Colonel Maloney's retired
pay should be computed based on the pay of a lieutenant colonel,
whether he is entitled to such pay retroactively to .July 4, 1958, the day
he became entitled to retired pay.

The Krat and Willis cases and our decision 42 Comp. Gen. 685, to
which you refer, involved the application of section 507(a) (7) of the
Officer Personnel Act of 1947, Ch. 512, 61 Stat. 795, 893, 10 U.S.C. 559a
(7) (1952 ed.). That provision was expressly repealed by section 53
of the act of August 10, 1956, Ch. 1041, 70A Stat. 641, 677. In order
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for Colonel Maloney to receive the benefits of section 507 (a) (7) of the
1947 act, he must have been placed in a disability retired status prior
to that repeal. Since the record shows that the member was not retired
until July 3, 1958, that provision of law and those cases are not appli-
cable to him. Cf. Krat v. United States, 156 Ct. Cl. 480,484.

The provisions of law in effect at the time of Colonel Maloney's
retirement and applicable in his case are 10 U.S.C. 1372 which was
derived in pertinent part from the fifth proviso of sections 402(d)
and 409, title IV of the Career Compensation Act of 1949, approved
October 12, 1949, Oh. 681, 63 Stat. 818,823; and section 206(),title II,
of the Reserve Officer Personnel Act of 1954, approved September 3,
1954, Oh. 1257, 68 Stat. 1152, 50 U.S.C. 1196(a) (Supplement V,
1952 ed.), presently codified as 10 U.S.C. 1374 (a) through (d).

Section 1372 of Title 10, U.S. Code, provides in pertinent part as
follows:

Unless entitled to a higher retired grade under some other provision of law,
any member of an armed force who is retired for physical disability under
section 1201 * * of this title * * * is entitled to the grade equivalent to the
highest of the following:

(1) The grade or rank in which he is serving * * on the date when he is
retired.
* * * * * * *

(3) The permanent regular or reserve grade to which he would have been
promoted had It not been for the physical disability for which he is retired
and which was round to ewist as a result of his physical cvamination for
promotion. [Italic supplied.J

The Court of Claims and this Office have consistently viewed the
fifth proviso of section 402(d) of the Career Compensation Act of 1949
and clause (3) of 10 U.S.C. 1372 as requiring a definite degree of con-
nection between the physical examination and the prospective promo-
tion in order to meet the conditions prescribed in those statutory provi-
sions. In other words, the physical examination given in connection
with a promotion must have a direct and substantial bearing on effect-
ing that promotion. See 50 Comp. Gen. 508 (1971) and cases cited
therein, especially Brandt v. United States, 155 Ct. Cl. 345, 351 (1961),
wherein in holding in favor of the Government the court stated in
part as follows:

* * * In effect plaintiff asks this court to hold that solely by virtue of the fact
that plaintiff was retired for physical disability at a time when he was being
considered for promotion, he has met the requirements of the fifth proviso of
section 402(d), and should thus receive disability retirement pay based on the
higher rank to which he would have been promoted had he remained in the
service. This we cannot do. Had Congress intended the provision to operate in
that manner we belleve it would have stated so, rather than imposing the specific
requirement explicit in the language of the statue. * * * Plaintiff has actually
sought to have this court extend the tenor of the cases distinguished above one
step further, so as to eliminate the requirement of a degree of connection between
physical examination and promotion from the fifth proviso of section 402(d).
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Since we have declined to do this, the establishment of facts indicating at least a
degree of connection between physical examination and proposed promotion
remains requisite to a cause of action under the statutory provision. ' *

The Fredrickson case which you cite, and which was distinguished
in the Brandt case, involved physical examinations for retirement and
promotion which were so close together as to be held to be part and
parcel of the same transaction. That does not appear to be the case
here. Also, the Lowell case which you cite does not appear applicable
here since that case did not involve the question of whether the mem-
ber's physical disability was found to exist as a result of his physical
examination for promotion.

From your letter, it appears that the physical examination given to
Colonel Maloney, which gave rise to the question of his physical ability
to remain in the service, took place subsequent to the date of the orders
placing him on the approved recommended list of officers selected for
promotion and, according to Colonel Maloney's letter, was given at his
request not in connection with his promotion. Therefore, based on the
information before us and in the absence of a promotional physical
examination within the purview of the court's holding in the Brandt
case, it does not appear that Colonel 1aloney's physical disability
"was found to exist as a result of his physical examination for promo-
tion" and, consequently, would not come within the provisions of 10
U.S.C. 1372(3) so as to entitle him to retired pay based on the basic
pay of a lieutenant colonel.

Section 206(a) of the Reserve Officer Personnel Act of 195 provides
iii pertinent part as follows:

A Reserve officer recommended for promotion to any grade under this Act
* * who, at any time prior to promotion, is found incapacitated for service

by reason of physical disability shall, if transferred to the Retired Reserve, be
transferred in the grade for which recommended unless holding appoint-
ment in or entitled to higher grade under other provisions of law. No incrC(UW
in pay or benefits shall accrue by reason of such promotion nnless otherwise
pi.id by law. [Italic supplied.]
Contrary to Colonel Maloney's belief, the provisions of 10 U.S.C.
1374(a) and (d) did not originate in Public Law 86—559, approved
,June 30, 1960. 74 Stat. 264. but are the codification of the above-quoted
provisions of section 206 (a) of the Reserve Officer Personnel Act of
1954 which provisions were in effect at the time of his retirement.

Based on the before-quoted provisions of the Reserve Officer Per-
sonnel Act of 1954, it appears that Colonel Maloney was entitled to
be placed on the retired list in the grade of lieutenant colonel at the
time of his retirement, as you indicate was later done by the Air Force.
However, since the italicized provisions of that act clearly prohibit
him from receiving the retired pay of a lieutenant colonel, his retired
pay must be computed on the basic pay of a major, the grade in which
lie was serving on the date when he was retired. See 10 u.S.C. 1372(1).
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Accordingly, since Colonel Maloney has apparently been receiving
retired pay computed on the grade of major to which he is properly
entitled, payment on the voucher enclosed with your letter is not
authorized and it will be retained here.

(B—160579]

Fees—Membership—Appropriation Availability

Although the prohibition in 5 U.S.C. 5946 against the use of appropriated funds
to pay membership fees for individual employees in professional associations
applies to employees of the National Environmental Research Center of the
United States Environmental Protection Agency who join professional societies
concerned with environment, notwithstanding such membership would be of pri-
mary benefit to the agency rather than the employee, there is no objection to the
use of the funds for the payment of membership fees in the name of the agency
if the expenditure is justified as necessary to carry out the purposes of the
agency's appropriation.

General Accounting Office—Decisions--—Advance-.--Voucher Ac-
companiment
Even though a U.S. Environmental Protection Agency (EPA) certifying officer
(C.O.) is not entitled to a decision as to the availability of appropriated funds
for the payment of membership fees for employees in professional organizations
because his request was not accompanied by a voucher as required by 31 U.S.C.
82d, which limits the U.S. General Accounting Office to responding to a question
of law with respect to payment on a specific voucher presented to the C.O. for
certification prior to payment, in view of the fact the question no doubt will recur,
it is considered as having been submitted by the head of EPA who is entitled
to a decision under section 8 of the act of July 31, 1894, as amended (31 U.S.C.
74), under which GAO has authority to provide decisions to heads of executive
departments or other establishments on any question involving payments which
may be made by their agency.

To the Administrator, Environmental Protection Agency, Decem-
ber 26, 1973;

We have received a letter dated October 29, 1973, from Mr. Marcus
W. Pugh, Authorized Certifying Officer, Chief, Fiscal Policies and
Procedures Branch, United States Environmental Protection Agency
(EPA), asking whether appropriated funds of EPA are available for
the payment of membership fees for employees in professional orga-
nizations when, it is alleged, "the benefits of the membership accrue
not to the individual—but to the organization as a whole."

We must point out that the statutory authority under which this
Office may render a decision to a certifying officer (section 3 of the act
of December 29, 1941, 55 Stat. 876, 31 U.S. Code 82d) limits us to
instances involving a question of law with respect to payment on a
specific voucher presented to him for certification prior to payment of
the voucher. The voucher must also accompany the submission to this
Office. (See 21 Comp. Gen. 1128 (1942); 52 id. 83 (1972).)
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In the instant case, no voucher accompanied the request for a decision
and the question is presented in general terms. Normally we would not
render a decision under such circumstances. However, it appears from
the letter that some vouchers previously disapproved by the Financial
Management Division, EPA, may have been presented again with a
request for reconsideration. In any event, the question seems likely
to recur again. Accordingly, we have elected to treat the request for
an opinion as though it had been submitted by you, and are respond-
ing under the broad authority of section 8 of the act of July 31,
1894, 28 Stat. 207, 208 as amended, 31 U.S.C. 74, under which we may
provide decisions to heads of executive departments or other estab-
lishments on any question involving payments which may be made
by their agencies.

Mr. Pugh's letter states that the organization and presumably the
function of the National Environmental Research Center (NERC) -
Cincinnati, require that its senior management and certain other
research staff members maintain professional contacts with organiza-
tions which share EPA concerns for protection or enhancement of the
quality of the environment.. He cites as examples of such organizations
the American Waterworks Association, the American Public Health
Association, the American Academy for Advancement of Science, the.
American Society for Testing Materials, Water Pollution Control Fed-
eration, the American Public Works Association, The American So-
ciety of Microbiology, the American Institute of Mining, Society of
Technical Writers and Publishers, National Solid Waste Management
Association, the New York Academy of Science, and the Air Pollution
Control Association.

The letter suggests that membership in the above organizations is
primarily for the benefit of the agency and not for the individual who
represents it, in contrast to such professional organizations as the.
American Society of Chemical Engineers or the American Chemical
Society in which membership primarily benefits the professional ca-
reer of the individual.

It has repeatedly been held that section 8 of the Act of June 20,
1912, now codified as 5 U.S.C. 5948, prohibits use of appropriated
funds for payment of membership fees or dues in organizations or
societies for Government employees or officers as individuals, regard-
less of the resulting benefit to the agency. (See, e.g., 32 Comp. Gen.
15 (1952); 33 id. 126 (1953).) The legislative history of the section
in question indicates that the point Mr. Pugh raises was considered
during the course of hearings on the District of Columbia Appropria-
tion Act for 1913 (37 Stat 854) and rejected. At that time, Representa-
tive Cox questioned a $10 expenditure by the District of Columbia
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Auditor to pay his dues in the National Association of Comptroller
and Accountants. D.C. Commissioner Rudolph replied "Of course
there is no doubt about the benefit this city derives from his being
associated with men who comprise an association like a national asso-
ciation of auditors." His fellow Commissioner, Major Judson, then
stated, "I do not think that is right, however, because we might as
well have all the people who belong to associations of that kind have
their dues paid by the District. I think we had better call his attention
to that and have it refunded." (Hearings before the Committee on
Appropriations of the House of Representatives on the District of
Columbia appropriation bill for 1913, December 11, 1911, at pages 65,
66.) One month later, the bill was reported by the Committee contain-
ing the prohibition in substantially the same form in which it was later
enacted. Thus the fact that substantial benefit to the Government
would result from an individual membership is not sufficient to over-
come the prohibition.

It is well settled, however, that this prohibition does not apply when
the membership is entered in the name of the Federal agency concerned
rather than the individual, that such membership would be of primary
benefit to the agency, and that an administrative determination has
been made that agency membership in a particular professional associ-
ation is necessary to carry out the activities authorized by the appro-
priation in question. See 24 Comp. Gen. 814 (1945); 31 id. 398 (1952);
33id. 126 (1953).

In light of these decisions, we must advise that EPA appropria-
tions may not be used to pay membership fees for individual employees
in any of the professional organizations listed in your letter. We would
not be required to object, however, if the EPA wishes to purchase an
agency membership in any such organization and justifies the ex-
penditure as being of direct benefit to the agency and essential to carry
out the purposes of its appropriation.

(B—179684]

District of Columbia—Contracts—_Labor Stipulations—Affirmative
Action Programs

The failure of the low bidder under an invitation for bids issued by the Gov-
ernment of the District of Columbia for roof rehabilitation at the Spring Road
Clinic to execute a certificate of compliaace with the equal opportunity obliga-
tions provision included in the solicitation until after bid opening was a matter
of form rather than substance and does not constitute a basis for rejection of the
low bid as the bid form submitted obligated the bidder to comply with the affirm-
ative action requirements which were made part of the bid documents and did not
require the submission or adoption of minority utilization goals but only that
the contractor take certain affirmative action steps.
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Bonds—Bid—Excessive Amount—Minor Informality

Since the furnishing of a bid bond in excess of the amount required by the invi-
tation for bids does not constitute a change that would give one bidder au
advantage over another, the deviation may be waived as a minor informality.

To Roofers, Inc., December 26, 1973:

Reference is made to your letter of September 7, 1973, protesting
the proposed award of a contract to the Dee Cee Roofing Company,
Incorporated (Dee Cee), under invitation for bids No. 0—72178/
BRI—2, issued on July 18, 1973, by the Government of the District of
Columbia (D.C. Government), for roof rehabilitation at the Spring
Road Clinic. For the reasons stated below, your protest is denied.

Bids were opened on August 1, 1973, and four bids were received.
The bid from Dee Cee Roofing Company, Incorporated, at $52,200
was the low bid and your bid at $59,890 was second low. Upon exami-
nation of the bids it was found that the bid from Dee Gee did not
comply with the requirements of the invitation in two respects. Dee Cee
submitted a 20 percent bid bond rather than the 5 percent bid bond
required. In addition, Dee Cee failed to include an executed certificate
of compliance with the equal opportunity obligations provision in-
cluded in the solicitation.

The contracting officer concluded that furnishing a bid bond in
excess of the amount required did not render the bid nonresponsive.
The question of whether Dee Gee's bid was nonresponsive for failing
to include the certificate of compliance with the equal opportunity
obligations was forwarded to the D.C. Contract Review Committee,
which concluded that Dee Cee's bid was responsive based on the fact
that the Commissioner's Order and Administrative Instructions were
a part of the specifications on which the bidder submitted his bid. On
August 31, 1973, Dee Gee furnished an executed certificate of compli-
ance with the equal opportunity obligations. Award is being withheld
pending our decision on the protest.

The primary basis of the protest concerns the legal effect of Dee
Gee's failure to certify as provided in the solicitation that it was fully
aware of the content of and agreed to comply with the Commissioner's
Order and the Commissioner's Administrative Instruction referred to
on the page included with the solicitation entitled "Compliance With
Equal Opportunity Obligations," which stated as follows:
COMMISSIONER'S ORDER 73-51 DATED FEBRUARY 28, 1973 "COMPLI-
ANCE WITH EQUAL OPPORTUNITY OBLIGATIONS IN CONTRACTS"
AND THE "COMMISSIONER'S ADMINISTRATIVE INSTRUCTION DATED
FEBRUARY 28, 1973, CHAPTER 2621," ARE INCLUDED AS A PART OF
THIS INVITATION TO BID AND EACH BIDDER SHALL INDICATE IN HIS
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BID DOCUMENT HIS COMMITMENT, IN WRITING, TO COMPLY WITH
THE COMMISSIONER'S ORDER AND ADMINISTRATIVE INSTRUCTION.
FAILURE TO COMPLY WITH THE AFOREMENTIONED MAY RESULT IN
REJECTION OF HIS BID.

The Commissioner's Order and the Administrative Instruction re-
ferred to in the above statement were included with the bid documents.

In general, the Commissioner's Order sets forth the policy of the
D.C. Government to provide equal opportunity in employment, as
well as provisions to be included in contracts, duties of the contracting
agencies, and requirements for contractors. It also provides that the
procedures to be followed in implementing the order shall be those
set forth in the Commissioner's Administrative Instruction.

The 'Commissioner's Administrative Instruction sets forth employ-
ment ranges constituting acceptable minimums upon which a pros-
pective contractor must establish its commitment to meet affirmative
action obligations for utilization of minorities for designated trades
for construction contracts in excess of $100,000, and requires the sub-
mission of an affirmative action plan. For contracts under $100,000,
the instruction provides that the contractor shall submit a personnel
utilization schedule; however, there is no statement as to what stand-
ards constitute acceptable minimums and no requirement for submis-
sion of an affirmative action plan based upon such minimums. The
D.C. Government has advised that criteria for acceptable minimums
for contracts under $100,000 had not been developed as of the time
of the issuance of this solicitation. We have been further advised that
the D.C. Government is presently working on establishing minimum
acceptable standards for construction contracts under $100,000.

Although a 'commitment to minimum manpower utilization goals
was not required by this solicitation, the Administrative Instruction
did impose certain other affirmative action requirements, such as
utilization of minority owned subcontractors and maintenance of a
training program. However, we do not believe that completion of the
certification was necessary to establish a bidder's obligation to comply
with those requirements upon acceptance of its bid. It is well estab-
I ished that a bidder can commit itlf to a solicitation's affirmative
action requirements in a manner other than that specified by the solici-
tation. 51 Comp. Gen. 329 (1971); B—178328, November 8, 1972;
B—177846, March 27, 1973. Here, the "Compliance With Equal Oppor-
tunity Obligation.s" clause stated that the Commissioner's Order and
Administrative Instruction were "included as a part of this invitation
to bid." The bid form signed by the bidder stated:

The undersigned agrees * * * to * * * perform all work specified in accord-
ance with all terms and conditions of this Invitation and the General Provisions
Booklet, * * * specifications, addenda, schedules, plans and conditions (incor-
porated herein by reference and made a part hereof,) * *
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As indicated above, the Order and Administrative Instruction did
not require the submission or adoption of minority manpower utiliza-
tion goals, but did require the contractor to take certain other affirma-
tive action steps. We think that by signing the bid form Dee Cee obli-
gated itself to meet these requirements, and that therefore its failure
to sign the certification did not render its bid nonresponsive. See
B—174216, 'December 27, 1971. In this connection, we note that even
though the IFB contained a certification statement that could be com-
pleted by a bidder, there was no explicit IFB requirement for exeeu-
tion of that or any other certification.

In view of the foregoing, we agree with the D.C. Government that
the failure to furnish the prebid certificate regarding compliance with
equal opportunity obligations was a matter of form rather than sub-

• stance and does not constitute a basis for rejecting Dee Cee's bid.
The final point concerns the effect of furnishing a bid bond in excess

of the amount required. Since this is not the type of deviation that
would give Dee Cee an advantage over your concern, it may be waived
as a minor informality. See 38 Comp. Gen. 830 (1959).

[B—178701]

Contracts-—Awards——Small Business Concerns—Certifications—
Failure to Request

Under an invitation for bids for food services for 1 year with two 1-year options
that was restricted to small business concerns, the award of a contract without
referring the nonresponsibility of four low bidders to the Small Business Admin-
istration under the certificate of competency procedures because of the urgency
of the procurement was a proper determination under ASPR 1—705.4(e) (lv).
However, the refusal of the administrative agency to attend the informal con-
ference on the protest held pursuant to section 20.9 of the Interim Bid l'rotest
Procedures and Standards is a policy that should be reconsidered. Further-
more, the U.S. General Accounting Office will not substitute its judgment in the
matter for that of the contracting officer unless it is shown by convincing evi-
dence of record that a finding of nonresponsibility was arbitrary, capricious, or
not based on substantial evidence.

Contracts—Awards——Small Business Concerns—Size-—Appeal

The acceptance by a contracting officer of the self-certification submitted by the
successful bidder that it is a small business concern on the basis that the con-
trary determination by a Small Busincas Administration (SBA) district office
was not final as it had been appealed to the SBA Size Appeals Board was im-
proper as the district director's decision remains in full force and effect unless
reversed or modified by the Board, and the fact that ASPR 1—703(b) (3) (iv)
permits suspension of the full size determination cycle when the urgency of a
procurement so requires does not negate a regional size determination made
prior to award. Because the contracting officer was not misled by the self-
certification but acted with full knowledge of the facts in reliance on his reading
of the applicable ASPR provisions, and because of the urgency of the procure-
ment, the contract awarded should be terminated for the convenience of the
Government and resolicited, and this recommendation requires the actions pre-
scribed by sections 232 and 236 of the Legislative Reorganization Act of 1970.
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To the Secretary of the Air Force, December 28, 1973:

This is in reply to letter LGPM, dated September 18, 1973, from
the Chief, Contract Management Division, Directorate of Procure-
ment Policy, Deputy Chief of Staff, Systems and Logistics, reporting
on the protests of Chemical Technology, Inc. (CTI), Quality Main-
tenance Company, Inc. (Quality), Jets Services, Inc. (Jets), and the
Small Business Administration (SBA) against the award of a con-
tract to Dyneteria, Inc. (Dyneteria), under invitation for bids (IFB)
F05600—73—B—0387, issued by Lowry Air Force Base.

The IFB, issued on May 7, 1973, requested bids for full food services
for 1 year commencing September 1 with two 1-year options. The bid
opening date was extended several times because of efforts to have the
procurement restricted as a small business set-aside. The opening date
was finally established by amendment as July 10, 1973. The amendment
also advised bidders that the solicitation would be restricted to small
business concerns.

At bid opening the following bids, including option periods, were
received:

CTI $4,173,43072
Jets 4, 699,053.45
Holloway Enterprises 4,721,783. 69
Quality 5,242, 554. 11
Dyneteria 5, 310, 309. 58
Amcor, Inc 5, 633, 058. 83
MC&E Service & Support Co. (MC&E) 6,485, 386. 83
ABC Food Service 6, 831, 076. 39

Preaward surveys were conducted on CTI, Jets, and Quality. The
surveys recommended against award to these low bidders. Holloway
alleged a mistake in bid and indicated that itwould not participate in
any preaward survey or take steps to demonstrate technical compe-
tence to perform the contract or to obtain a certificate of competency.
In view of this, Holloway was determined to be nonresponsible.

Since the four low bidders were not recommended for consideration,
a preaward survey was performed on I)yneteria which resulted in a
recommendation for award. On July 31, 1973, a determination of ur-
gency was made pursuant to paragraph 1—705.4(c) (iv) of the Armed
Services Procurement Regulation (ASPR) and on August 1, 1973, the
contract was awarded to Dyneteria without referring the nonresponsi-
bility of the four low bidders to SBA under the certificate of compe-
tency (COO) procedures. The determination of urgency was based
on the necessity to award the contract 30 days before the start of per-
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formance, September 1, 1973, to allow the contractor sufficient start-up
time.

OTT, Jets, SBA, and Quality protested to our Office on August 6,
8, 10, and 14, respectively, the award of the contract to Dyneteria on
the grounds that: first, OTT, Jets, and Quality were entitled to have
the determinations of nonresponsibility referred to SBA; second,
Dyneteria was other than small business and, therefore, ineligible for
award. In accordance with section 20.9 of our Interim Bid Protest
Procedures and Standards, our Office extended the opportunity to all
interested parties (CTI, Jets, Quality, Dyneteria, SBA, and the Air
Force) to attend an informal conference on the protest.

The purpose of the conference is to crystallize the issues before our
Office and to afford all interested parties an opportunity to present
their views on the merits of the protest. Also, our Office gains further
insight, not readily discernible from the record, into significant factors
inherent in the particular procurement being protested. Air Force rep-
resentatives declined our invitation to attend the conference apparently
because it is contrary to Air Force policy to attend protest conferences.
Though we are unaware of the policy considerations involved, it is
difficult for us to understand how attendance could be adverse to the
interest of the Air Force or deleterious to its procurement process. We
earnestly urge that this policy be reconsidered since the advantages to
be gained are significant. We would like to point out that other pro-
curement agencies participate in these conferences and have acknowl-
edged their usefulness. We would be pleased to discuss the matter
further with the hope that your department will, in the future, avail
itself of this salutary procedure.

The protestors contend that they were denied recourse to the COO
procedure outlined in ASPR 1—705.4. This provision requires a con-
tracting officer to refer the nonresponsibility of a small business con-
cern to SBA for COC consideration. Issuance of a COO is conclusive
on the agency as to the bidder's capacity and credit. However, in this
procurement, the contracting officer made a determination of urgency
under ASPE 1—705.4(c) (iv) and (lid not refer the. nonresponsibility
matters to SBA. It appears from the record before our Office that the
determinations of nonresponsibility and the nonapphicability of the
COO procedures were in compliance with ASPR and we find no basis
to question these determinations.

Also, the protestors have challenged the findings of nonresponsi-
bility by the. contracting officer. We have often held that we will not
substitute our judgment for that of the contracting officer in this area,
unless it is shown by convincing evidence of record that the finding
of nonresponsibility was arbitrary, capricious, or not based on sub-
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stantial evidence. 45 Comp. Gen. 4 (1965). We do not believe this test
has been met by the protestors and we will interpose no objection to
the determinations of nonresponsibility.

A review of the record before Our Office shows that on June 27,
1973, the Charlotte, North Carolina, District Office of SBA determined
Dyneteria to be other than a small business firm for food service pro-
curements at Fort Ord, California; Fort Belvoir, Virginia; Fort Rich-
ardson, Alaska; and Hickam Air Force Base, Hawaii. This determina-
tion was timely appealed by Dyneteria. On August 17, 1973, the SBA
Size Appeals Board affirmed the District Office decision. Notwith-
standing the fact that the instant procurement was under the same
size standards as the four involved in the SBA District Office deter-
mination, Dyneteria self-certified in its bid that it was an eligible
small business concern. By letter dated July 11, 1973, the day after
bid opening, MC&E protested to the contracting officer the size status
of Dyneteria. This protest was received on July 16, 1973, and was for-
warded to SBA for determination on July 17, 1973. On July 29, 1973,
the contracting officer received a letter from the SBA Charlotte Office
informing him of the June 27 determination and the appeal to the
SBA Size Appeals Board filed by Dyneteria.

On these facts, the protestors maintain that the contracting officer
knew, prior to award, that Dyneteria was a large business concern
and was, therefore, ineligible for award. The Air Force's position is
that under the pertinent provisions of ASPR, the SBA District Of-
fice's determination was not "final" since Dyneteria had appealed.
Therefore, Dyneteria was eligible for award.

ASPR 1—703(b) states, in part, as follows:
(b) Representation by a Bidder or Offeror. Representation by a bidder or

offeror that it Is a small business concern shall be effective, even though ques-
tioned in accordance with the terms of this subparagraph (b), unless the SBA,
in response to such question and pursuant to the procedures in (3) below, de-
termines that the bidder or offeror in question is not a small business concern.* * . The controlling point in time for a determination concerning the size status
of a questioned bidder or offeror shall be the date of award, except that no bidder
or oeror shall be eligible for award as a small business concern unless he has,
or unless he could have (in those cases where a representation as to size of
business has not been made), in good faith represented himself as small business
prior to the opening of bids or closing date for submission of offers * * . A
representation by a bidder or offeror that it is a small business concern will not
be accepted by the contracting officer if it is known that (i) such concern has
previously been finally determined by SBA to be ineligible as a small business
for the item or service being procured, and (ii) such concern has not subse-
quently been certified by SBA as being a small business. * * [Italic sup]ied.J

Subparagraphs (2) and (3) provide as follows:

(2) Questioning of Status by Contracting Officer. A contracting officer may, any
time after bid opening, protest the small business status of any bidder or offeror
on the instant procurement by sending a written notice to the SBA district office
of the district in which the bidder or offeror has his principal place of business.

548—918 0 — 74 — 4
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Such notice shall contain a statement of the basis for the protest, together with
available supporting facts. SBA will advise the bidder or offeror in question that
his small business status is under review.

(3) Determination by SBA. Di8tr let Director. The SBA District Director will
determine the small business status of the questioned bidder or offerer and notify
the contracting officer and the bidder or offeror of his determination, and award
may be made on the basis of that determination. This determination is final unless
it is appealed in accordance with (4) below, and the contracting officer is notified
of the appeal prior to award. If an award was made prior to the time the con-
tracting officer received notice of the appeal, the contract shall be presumed to
be valid. * *

Subparagraph (4) provides for an appeal to the SBA Size Appeals
Board from a size determination of the SBA District Director.

Pursuant to 15 U.S.C. 637(b) (6), SBA is empowered to determine
a business concern's size status for procurement purposes. Offices of the
Government having procurement powers must accept as conclusive
SBA's determination as to which concerns are to be designated small
business. In discharge of this responsibility, SBA has promulgated
regulations which have the force and effect of law (0 tie Stee7 Prod-
ucts Corp. v. United State8, 161 Ct. Cl. 694 (1963)), found at part
121 of chapter I of title 13 of the Code of Federal Regulations. Section
121.3-4, entitled "Size Determinations," provides that original size
determinations shall be made by the director serving the region in
which the principal office of the concern whose size is being protested
is located. Such determinations are final unless appealed in accordance
with section 121.3—6. Section 121.3—6 (a) provides that the Size Appeals
Board shall review appeals from size determinations made pursuant to
section 121.3—4 and shall make final decisions as to whether determina-
tions should be affirmed, reversed, or modified. Section 121.3—6(g)
provides that following any decision in a size appeals ease, an inter-
ested party may petition the Size Appeals Board for reconsideration
of its decision. The reconsideration of the Size Appeals Board consti-
tutes the final administrative remedy of SBA. 'When viewed in con-
junction with the statutes and ASPR, these size regulations clearly
establish SBA as the sole adjudicator of size status matters.

It is not disputed that, as of the date of award, the contracting of-
ficer knew that Dyneteria had self-certified itself small business; that
the cognizant SBA district office had determined Dyneteria large busi-
ness under the same. size standard for the instant procurement; that
Dyneteria had appealed the district office's determination to the Size
Appeals Board; and that the Size Appeals Board's decision would not
be forthcoming before the required award date. Under these circum-
stances, th contracting officer concluded, erroneously, we believe, that
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unless a decision he considered to be "final" had been rendered by SBA,
he was free to ignore the only outstanding SBA size determination.

ASPR 1—703(b) (3) provides that the SBA District Director will
determine the small business status of a questioned bidder and award
may be made on the basis of that determination. This determination is
accorded finality unless appealed. In our view, this provision, as well
as the regulatory scheme as a whole, is designed to facilitate orderly
conduct of Government procurement where size questions are involved.
Considering that SBA alone can determine small business status, there
is a need for Government agencies to be able to rely upon SBA action
at each stage of the procurement process.

Clearly, the right of appeal from a District Director's determination
exists as to all interested concerns. However, the existence of that right,
or even the exercise of an appeal, does not negate the validity of a size
determination by an SBA District Director. The appeal is simply
notice that the interested concern does not agree with the size deter-
mination. Until the District Director's determination is reversed or
modified as provided for in the regulations, it remains in full force
and effect insofar as the size of a bidder is concerned. We do not sub-
scribe to the Air Force's interpretation that the appeal and self-cer-
tification of Dyneteria overrode the District Director's adverse size
determination. Under the SBA regulations, only the Size Appeals
Board can change the District Director's determination. A contracting
officer is not free to independently evaluate the District Director's
decision and reject it in favor of a bidder's self-serving statement. The
applicable regulations give the contracting officer no decision-making
authority in size determination. Mid-West Cotruction, Ltd. v. United
States, 387 F. 2d 957,961 (1968).

Pursuant to ASPR 1—703(b), a contracting officer cannot accept a
bidder's self-certification if it is known that the bidder has been previ-
ously finally determined ineligible as a small business concern. In our
view, the use of the word "finally" in this context clearly envisions a
time frame sufficient to permit full exhaustion of the size determina-
tion process. Thus, this ASPR provision gives direction in a situation
where a bidder has exhausted SBA's administrative remedies. How-
ever, this does not imply, as the Air Force asserts, that in the absence
of a "final" SBA determination a bidder's representation is to control
over an SBA District Director's size determination.

While ASPR 1—703(b) (3) (iv) permits suspension of the full size
determination cycle when the urgency of the procurement so requires,
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this authority does not negate a regional size determination made prior
to award. To hold otherwise would be an emasculation of the authority
vested in SBA to make size determinations under its statute which are
"conclusive" on procurement officers of the Government. In effect., the
contracting officer, in this case, has used the urgency situation to cir-
cumvent SBA's statutory authority. In an urgent procurement which
cannot tolerate the delay incident to complete prosecution of all appeal
rights, the only reasonable course of action open would be reliance on
the district office's size determination.

Though we conclude that Dyneteria was ineligible for award as a
small business concern, we recognize that the contracting officer was
not misled by Dyneteria's self-certification but acted with full knowl-
edge of the facts in reliance on his reading of the applicable ASPR
provisions, quoted above. In view of this and the need for continuous
food service, we recommend that the contract awarded Dyneteria be.
terminated for the convenience of the Government and the require-
ments, including the option periods, be resolicited.

As this decision contains a recommendation for corrective action to
be taken, it is being transmitted by letters of today to the congressional
committees named in section 232 of the Legislative Reorganization
Act of 1970, Public Law 91—510, 31 U.S.C. 1172. In view thereof, your
attention is directed to section 236 of the act, 31 U.S.C. 1176, which
requires you to submit written statements of the action to be taken with
respect to the recommendation. The. statements are to be sent to the
House and Senate Committees on Government Operations not later
than 60 days after the date of this letter and to the Committees on
Appropriations in connection with the first request for appropriations
made by your agency more than 60 days after the date of this letter.

We would appreciate advice of the action taken on our recommen-
dation.

(B—179101]

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments—Government Estimated Basis

A proposal to furnish mess attendant services which deviated more than 5 percent
from the manning estimates in the request for proposals was improperly rejected
since the proposal was found to be technically satisfactory on the basis of the
same manning charts that contained the deviation and ASPR 3—805.2 requires
inclusion in the competitive range of all offers which have a reasonable chance
of being selected for award and those offers where there is doubt they are In
the competitive range. Although the offer should not have been regarded as out-
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side the competitive range without an opportunity for the offeror to submit docu-
mentation substantiating the manning differences, interference with the good-
faith award is not warranted but it is recommended that the renewal option in
the contract should not be exercised.

To Sellers, Conner & Cuneo, December 28, 1973:

This is in reply to your letter of October 3, 1973, and prior corre-
spondence, concerning the protest of ABC Management Services,
Incorporated (ABC), against rejection of its proposal and award
of a contract to another company under request for proposals (RFP)
N00123—73—R—1613, issued by the Naval Regional Procurement Office,
Los Angeles, California.

The RFP was for mess attendant services for the Naval Construc-
tion Battalion Center, Port Hueneme, California. Thirteen offers were
received in response to the solicitation, and after a technical evalua-
tion was performed eight offers, including ABC's, were found to be
not within the competitive range. Best and final offers were subse-
quently requested from the five off erors in the competitive range, and
award was made on June 29, 1973, to Tidewater Management Services,
Incorporated (Tidewater).

The RFP required all offerors to submit manning charts. Section
D of the RFP set forth the Government estimates of the total manning
hours required for satisfactory performance and provided that:

Submission of manning charts whose total hours fall more than % below these
estimates may result in rejection of the offer without further negotiations unless
the offeror clearly substantiates the manning difference with specific documen-
tation demonstrating that the offeror can perform the required services satis-
factorily with fewer hours.

After initial proposals had been received, the Navy revised down-
ward its estimate of required man-hours and requested revised
proposals based on the new estimates. The revised manning charts
submitted by ABC on June 1, 1973, reflected 86,702.5 man-hours per
year, which was a deviation of more than 6 percent from the Govern-
ment estimate of 92,291 man-hours. ABC's offer was rejected because
it did not contain any justification for exceeding the 5 percent variance
from the Government estimate, even though the technical evaluators
otherwise found the proposal to be "satisfactory." You argue
that the contracting officer failed to exercise appropriate discretion
by treating the not more than 5 percent variance requirement as an
"absolute prerequisite for contract award," and you state that this
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action was inconsistent with the actions taken by other contracting
officers in similar procurements.

The rejection of ABC's proposal is explained in the Document at irni
ftn the Review Board, dated June 11, 1973, which was included with
the Navy's report on this protest. The document states:

* * ABC's offer was deficient by 974 manhours or over 9% less. ABC was
not the incumbent contractor and did not offer any substantiating evidence as to
the reason for the manning differences. As per Section D(a) of the RFP, and in
view of the fact that adequate competition was available, ABC's offer was re-
jected and ABC was eliminated from a a a the proposed competitive range.

We do not believe that rejection of ABC's proposal was proper
under the reported circumstances of this case. We have previously
noted that 10 U.S. Code 2304(g) contemplates that procurement
officials are to determine a competitive range so that meaningful
discussions can be held with all firms submitting proposals within
that range. 50 Comp. Gen. 679, 684 (1971). Here ABC's proposal was
found to be technically satisfactory, but was rejected without discus-
sion solely because that firm did not specifically justify a deviation of
more than 6 percent from the Government estimate of required man-
ning levels, even though the determination of "satisfactory" was based
on the maiming charts containing the deviation. Clearly, the permis-
sive terms of the RFP did not require rejection of the ABC proposal.
Furthermore, we think the rejection was inconsistent with ASPR
3—805.2 (DPC #110, May 30, 1973), which provides that t.he com-
petitive range "shall include all proposals which have a reasonable
chance of being selected for award" as well as those as to which "there
is doubt" as to whether it is in the competitive range. It appears that
what the contracting officer did here is analogous to determining the
competitive range by use of a predetermined score, a practice which
we have criticized as contra.ry to sound procurement policy. 50 Gomp.
Gen.59( 1970).

With respect to the award to Tidewater, the record indicates that
the man-hours proposed in that firm's best and final offer, as well as in
the offer submitted in response to the Government's revised estimate,
were within 5 percent of the Government's estimate, and that the
award was otherwise in accordance with the RFP criteria.

Notwithstanding our conclusion that ABC's offer should not have
been regarded as outside the competitive range without an opportunity
to submit documentation substantiating the manning differences, we
do not believe the circumstances warrant interference with the good-
faith award to Tidewater. However, we are advising the Secretary
of the Navy that the renewal option in the contract should not be
exercised.
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(B479478]

Carriers—Common—State Regulated

In the evaluation of bids to furnish field desks to be shipped f.o.b. origin to
several destinations, the carriers whose rates were used by the contracting agency
in computing transportation costs may be regarded as "regulated common car-
riers" within the meaning of ASPR 2—201(a)D(vi), whether they are regulated
by the Interstate Commerce Commission or the State in which the bidder's
production facilities and delivery points are located since the purpose of the
regulation is to insure that award is made to the bidder offering the lowest
evalauted overall cost including transportation costs as required by ASPR
19—100 and ASPR 19—301. Furthermore, the United States may utilize tenders
issued by State-regulated carriers for intrastate shipments.

Transportation—Rates——Section 22 Quotations—Utilization

The contention that preferential "section 22" rates tendered by carriers regulated
by the Interstate Commerce Commission to the Government cannot be used in
computing transportation costs for the evaluation of f.o.b. origin bids to furnish
field desks, since the clause in ASPR 7—103.25 was not included in the invitation
for bids, is not valid because the wording of the clause appears verbatim in the
invitation. Moreover, ASPR 19—217.1(a), which the protestant views as requiring
inclusion of the clause, only requires inclusion if the contractor may he required
by the Government to ship the desks under prepaid commercial bills of lading.

Transportation—Rates—Section 22 Quotations—Effective Date for
Bid Evaluation Purposes

For the purpose of using carriers' "section 22" tenders in the evaluation of
bids under a solicitation for field desks, there is no provision in ASPR for
evaluating carriers' responsibility or likelihood that the preferential "section
22" tenders offered to the Government by the carriers will still exist on date of
shipment. However, since "section 22" tenders are continuing unilateral offers
which may be withdrawn by a carrier in accordance with the terms of the
particular tender, even though there is no assurance of the continued existence
of a tender, the contracting agency need not determine in evaluating bids that
these rates will exist on the date of shipment, so long as they are in effect or
are to become effective prior to the date of the expected shipment and are on
file or published as provided in ASPR 19—301.1(a).

Contracts—Specifications——Amendments——Late Receipt Effect

A bidder who contends that the failure to be timely notified of an amendment
to an invitation for bids to furnish field desks that extended the bid opening
date cost it more favorable quotes from suppliers is not considered to have been
prejudiced by the extension of the bid opening date or the failure to receive
the amendment prior to the originally scheduled hid opening date where the
record evidences an acknowledgment of the amendment was received with a
letter modifying certain option prices by the time of bid opening. Furthermore,
there is no indication that the apparent late receipt of the amendment resulted
from any deliberate act by the contracting agency or that the bidder raised any
objection prior to the extended bid opening.
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Bidders—Qualifications——Prior Unsatisfactory Service—Adminis-
trative Determination

Although defaults or unsatisfactory performance under prior contracts are for
consideration in determining bidder responsibility under an invitation for bids
to furnish field desks, in view of favorable preaward surveys and satisfactory
performance under current contracts, the U.S. General Accounting Office will not
question the contracting officer's determination that the bidders selected for
contract awards are responsible. Furthermore, responsibility is a question of
fact to be determined by the contracting officer and necessarily involves the
exercise of a considerable range of discretion and, therefore, determinations of
responsibility should be accepted where there is no convincing evidence that a
determination was arbitrary, capricious or not based on substantial evidence.

To the Texas Trunk Company, Inc., December 28, 1973:

Reference is made to your telegram dated August 16, 1973, and
subsequent correspondence from you and James F. Gardner Asso-
ciates, Attorneys, protesting against the award of a contract to any
other firm under invitation for bids (IFB) No. DSA—400-74-B-0062,
issued by the Defense General Supply Center (DGSC), Defense
Supply Agency, Richmond, Virginia, for the supply of field desks to
four locations.

Item 0001 of the IFB called for the supply of 454 desks to Tracy,
California; item 0002 for 77 desks to Columbus, Ohio; item 0003 for
339 desks to Memphis, Tennessee; and item 0004 for 581 desks to
Richmond, Virginia. Bids could be made on an f.o.b. destination or
an f.o.b. origin basis on items 0001, 0003, and 0004. On item 0002, bids
could be made only on a f.o.b. destination basis. Bid opening was to
take place on August 3, 1973; however, Amendment 0001 dated Au-
gust 2, 1973, extended the opening date to August 8, 1973.

On August 8, 1973, the six bids received were opened. The bid by
Miller Manufacturing Company, Inc. was withdrawn with DGSC's
permission due to a mistake in its bid. The other bids received were
recorded as follows:

Tracy, California Columbus,
f.o.b. f.o.b. Ohio f.o.h.

Bidder destination origin destination

Remco Products, Inc. (Remco)_ $110. 00 $108. 00 8118. 00
Pluribus Products, Inc. (Pluri-

bus) $118.00 $108.00 $114.00
Texas Trunk Co., Inc $111.24 N/B $111.98
Auto Skate Co., Inc $125. 00 8110. 00 8120. 00

Winslow Corp N/B 8114. 00 8117. 00
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Item 0001 Remco (f.o.b. origin)
unit bid $108.00
less 3'% discount . 54
plus transportation . 2688

unit cost $107. 7288
Item 0002 Pluribus (f.o.b. destination)

unit bid $114. 00
less 4% discount . 38

unit cost $113.62
Item 0003 Pluribus (f.o.b. origin)

unitbid $108.00
less '4% discount . 36
plus transportation 1. 1685

unit cost $108. 8085
Item 0004 Pluribus (f.o.b. origin)

unit bid $108.00
less Y3% discount . 36
plus transportation . 7287

unit cost $108. 3687

Texas Trunk (f.o.b. destination)
unitbid $111.24
less 3' % discount . 56

unit cost $110.68
Texas Trunk (f.o.b. destination)

unit bid $111.98
less % discount . 56

unit cost $111.42
Texas Trunk (f.o.b. destination)

unit bid.. $110. 73
less % discount . 55

unit cost $110. 18
Texas Trunk (f.o.b. destination)

unit bid $110. 56
less % discount . 55

unit cost $110. 01

Your bid was determined to be low on only item 0002. However, your
was on an "all or none" basis. Accordingly, it is proposed that split
awards to Remco and Pluribus be made since your total evaluated
bid is $160,093.76, as compared to the $157,500.32 total evaluated
cost of the proposed split award.

You contend that the evaluation of the bids was in violation of
clause D—9 of the IFB, which incorporated the following clause from
Armed Services Procurement Regulation (ASPR) paragraph 2—201
(a)D(vi):

Memphis, Tennessee Richmond, Virginia

f.o.b. f.o.b. f.o.b. f.o.b.
Bidder destination origin destination origin

Remco N/B $108. 00 N/B $108. 00
Phiribus $113.00 $108.00 $112.00 $108.00
Texas Trunk $110. 73 N/B $110. 56 N/BAutoSkate $120.00 $110.00 $118.00 $110.00
Winslow Coop....... N/B $114.00 N/B $114.00

Your bid was made on an "all or none" basis.

DGSC proposed to award item 0001 to Remco and items 0002,
0003 and 0004 to Pluribus after evaluating the bids as follows:
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EVALUATION—F.O.B. ORIGIN. Land methods of transportation by regulated
common carrier are normal means of transportation used by the Government
for shipment within the United States (excluding Alaska and Hawaii). Accord-
ingly, for the purpose of evaluating bids (or proposals), only such methods will
be considered in establishing the cost of transportation between bidder's (Or
offeror's) shipping point and destination (tentative or firm, whichever is appli-
cable), in the United States (excluding Alaska and Hawaii). Such transporta-
tion cost will be added to the bid (or proposal) price in determining the overall
cost of the supplies to the Government. When tentative destinations are indi-
cated, they win be used only for evaluation purposes, the Government having
the right to utilize any other means of transportation or any other destination
at the time of shipment

You contend that the carriers, whose rates were used by the procurinir
activity in evaluating the bids, are not "regulated common carriers,'
but agricultural cooperative "dead head" haulers not regulated by the
Interstate Commerce Commission (ICC).

You further allege that "section 22" rates (i.e., special reduced rates
tendered to the Federal Government by carriers pursuant to 49 U.s.c.
22) can only be utilized for purposes of evaluation in accordance with
ASPR 19—211'. You state that ASPR 19—217.1 expressly excludes the
use of "section 22" rates in f.o.b. destination contracts and directs that
if such r&tes are to apply to f.o.b. origin contracts, ASPR 7—103.25
must be included in the IFB. You conclude that since this clause did
not appear in the IFB, it is indicated that "section 22" rates were not
contemplated and, therefore, should not be used in evaluating the bids
under the IFB.

You also contend that when transportation costs are a factor in the
evaluation of bids, those costs must be computed on the basis of rates
to be effective at the time of shipment and that the rates must actually
have been filed or published at the time of bid opening. You state
that inasmuch as the administrative report only indicates the existence
of "section 22" tenders on the date of bid opening, but makes no com-
ment as to their validity at thedate of shipment, these rates should not
be utilized in the evaluation of the bids under the present IFB.

You finally contend that the transportation rates used by the pro-
curing activity were unrealistically low. You conclude that if these
transportation rates had been computed in accordance with ASPR
and the terms of the IFB, your bid would have been low.

The procuring activity determined the unit transportation costs
for evaluation of the bids as follows:
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Unit
Low Trans-

Item Evaluated Weight/Freight Rates porta-
Bidder tion

Costs

0001 Remco 30,020 pounds © $.22 per $. 2688
To From hundred pounds, Hall's
Tracy, Rancho Trucking Company
California Cordova, (Hall) Quotation No. 1;

California. 13,110 pounds as 20,000
pounds ® $.28 per hun-
dred pounds, Trez Trans-
port Company (Trez)
Quotation No. 1.

0003 Pluribus 32,205 pounds @ $1.23 per $1. 1685
To From hundred pounds, Malone
Memphis, Brooklyn, Freight Lines, Inc. (Ma-
Tennessee New York lone) Quotation No. 148.

0004 Pluribus 35,055 pounds @ $.66 per $. 7287
To From hundred pounds, 20,140
Richmond, Brooklyn, pounds as 24,000 pounds
Virginia New York @ $.80 per hundred

pounds, GeorgeW.Brown,
Inc. (Brown) Quotation
No. 69.

Malone is regulated by the ICC under Certificate No. MC—75840.
Brown is also regulated by the ICC under Certificate No. MC—65491.
Hall and Trez are not regulated by the ICC. However, they are reg-
ulated by the Public Utilities Commission of California (CPUC).
Hall has been issued CPUC Radial Highway Common Carrier Permit
No. CAL—T--84923. Trez has been issued permit No. CAL—T—101339.

It is clear that the United States may utilize tenders issued by State-
regulated carriers for intrastate shipments. See Public Utilities Com-
mission of California v. United States, 355 U.s. 534 (1958); United
States v. Georgia Public Service Commission, 371 U.S. 285 (1965).
Moreover, use of the means of transportation which is most advan-
tageous to the Government is required by ASPR 19—100. Also ASPR
19—301.1 (a) states that "the best available transportation rates in
effect or to become effective prior to the expected date of the initial
shipment and on file or published at the date of bid opening, shall be
used in the evaluation." [Italic supplied.] Furthermore, the inclusion
of estimated freight costs in determining the low bidder is in accord
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with 10 'U.S.C. 2305(e), which requires that award shall be made to
that responsible bidder, whose bid "will be most advantageous to the
Government, price and other factors considered."

We find that the purpose of ASPR 2'—201(a)D(vi) is to comply
with the above statutory directive, and the directives of ASPR 19-400
and 19—301, by insuring that award is made to the bidder offering the
lowest evaluated overall cost to the Government, including transporta-
tion costs. In cases where a bidder's production facilities are in the
same State as the delivery point under the IFB, we believe that ASPR
2—201(a)D(vi) contemplates that the term "regulated common car-
riers" includes common carriers who are regulated by the State, since
the carriers offering the lowest possible rates for these intrastate ship-
ments are likely to be intrastate carriers regulated only by the State.

In reviewing your contention that the rates of carriers whose tenders
were used in evaluation were unrealistically high, we note that the
transportation rates under Malone Quotation No. 148 for the shipment
from Brooklyn to Memphis are slightly higher than as computed by
the procuring activity. This tender offers the Government class 35
rates, truckload minimum 32,000 pounds, as published in Table No. 1
of Malone Tariff No. 2—A, MF—ICC No. 26. The procuring activity
used the rates in Supplement No. 32 of this tariff (i.e., $1.23 per hun-
dred pounds). However, these rates were superseded by Supplement
No. 35 effective June 18, 1973. Therefore, as of bid opening August 8,
19'3, the appropriate rate was $1.35 per hundred pounds. This would
raise the unit transportation cost of shipping the desks from Brooklyn
to Memphis to $1.2825 (32,205 pounds x $1.35 ±339 units). Pluribus'
total unit cost, if evaluated on the basis of the rates in Supplement No.
35, would have been $108.9225 ($108.00—$.36+$1.2825). This is still
lower than your evaluated total unit cost of $110.18.

Also, t.he procuring activity used Brown Quotation No. 69 in com-
puting transportation costs from Brooklyn to Richmond. We. note that
this tender was canceled on April 6, 1973. However, we also note that
Brown quotation No. 73, which would cover the shipment of the desks
from Brooklyn to Richmond for the same rates offered in Quotation
No. 69, was issued on April 16, 1973, and was in effect at bid opening.

It appears that the procuring activity computed the transportation
costs of several bidders under this IFB by use of tenders issued by
agricultural cooperatives who are exempted from regulation by the
ICC. See 49 U.S.C. 303(b) (5). However, since the carriers whose
rates were used in computing the transportation costs of the bidders to
whom award is proposed are regulated common carriers, it cannot be
said that you were prejudiced by this apparent use of the tenders of
agricultural cooperatives.
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With regard to your contention that the non-inclusion of ASPR
7—103.25 in the IFB precludes the use of "section 22" rates in evaluat-
ing the bids, we note that the wording of this clause appears verbatim
at the end of clause 11—6 of the IFB. Moreover, even if this clause was
not included in the IFB we do not feel that this would preclude the
use of "section 22" rates in evaluating the bids, since ASPR 19—217.1
(a) only requires the inclusion of this clause if the contractor may be
required by the Government to ship under prepaid commercial bills of
lading.

The legal status of "section 22" tenders is that of continuing uni-
lateral offers, which may be withdrawn by the carrier in accordance
with the terms of the particular tender. However, we consistently have
found that "section 22" rates, when they are available to the Govern-
ment, should be used in the evaluation of f.o.b. origin bids so long as
they are in effect or to become effective prior to the date of the ex-
pected shipment and on file or published at the date of bid opening.
46 Comp. Gen. 77 (1966); B—172O11, August 3, 1971. Moreover, we
have held that there is no provision in ASPR for evaluating the re-
sponsibility of carriers or the liklihood that the "section 22" rates
would still exist on the date of shipment. See 46 Comp. Gen. 77, 83
(1966). Therefore, even though there is no assurance that such tenders
will be effective as of the date of shipment, they may be considered in
the evaluation so long as they are in effect or to become effective prior
to the date of the expected shipment and on file or published. 46 Comp.
Gen. 77, supra; ASPR 19—301.1(a).

You cite 39 Comp. Gen. 774 (1960) to support your position as to
the necessity of the agency finding that the tenders would exist on the
shipment date. That case involved a bidder asking to have his bid
evaluated on the basis of reduced rates obtained by his "rate shopping"
after bid opening. In that case, we stated that "while transportation
costs inai be calculated on the basis of rates to be effective at the time
of shipment, such rates must have been actually filed or published at
the time of evaluation." [Italic supplied.] Since the rates there in-
volved had not been filed or published at the time of evaluation, even
though they would be effective at the time of shipment, they were not
for consideration.

You also contend that you received no notice of Amendment 0001
and did not know of its existence until after the scheduled opening
called for on the face of the IFB. You state that this "tactic" cost you
more favorable quotes from suppliers.
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We note that a signed copy of the amendment, which bears your
August 6, 1973 receipt stamp, was received by the agency, along with
a letter modifying certain option prices, by the time of bid opening.
Although you apparently did not receive the amendment prior to the
originally scheduled bid opening, it appears that you received it in
time to revise certain prices. Furthermore, there is no indication in
the record that the apparent late receipt resulted from any deliberate
act by the agency or that you raised any objection prior to the extended
bid. opening. Therefore, we are unable to perceive of any prejudice to
your firm.

You also raise certain questions concerning three previous solicita-
tions by DGSC for field desks and you state t.hat this procurement
history clearly reflects "the bumbling ineptness of t.he other prospec-
tive bidders." You further state that there has yet been no production
under the contracts awarded to Remco and Pluribus pursuant to these
prior solicitations. You feel that it is incongruous that these con-
tractors be found responsible under the present IFB since they are un-
able to deliver under existing contracts for the same item.

The procuring activity determined that Renico's and Pluribus' Ca-
pacity to perform has been satisfactorily established, based upon
favorable preaward surveys and current performance under the prior
contracts for field desks referred to by you. In this regard, we have
been informed by the DGSC that Pluribus has made five partial ship-
ments totaling 1256 desks and delivery is shortly anticipated on 682
additional desks. Furthermore, it is reported that Pluribus was given
a 30 day extension on delivery because of difficulty in obtaining tubing.
Pluribus reportedly is not delinquent for either the original quantity
or the option quantity. Remco was reportedly delinquent in deliveries
because of difficulty in obtaining plywood. However, an extension was
granted because it was determined that the delay was beyond Remco's
control. Although Remco has made no deliveries, it now has 500 desks
completed and ready for inspection and packing, 300 desks 98 percent
completed and the balance of the contract quantity under production.

Responsibility is a question of fact to be determined by the con-
tracting officer and necessarily involves the exercise of a considerable
range of discretion. 'Where, as in this case, there is no convincing evi-
dence that the determination was arbitrary, capricious or not based
upon substantial evidence, 'we will not substitute our judgment for that
of the contracting officer. 45 Comp. Gen. 4 (1968) ; 51 Comp. Gen. 703,
709 (1972).

In view of the foregoing, your protest is denied.
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ABSENCES
Leaves of absence. (See LEAVES OF ABSENCE)

ADMINISTRATIVE DETERMINATIONS
Arbitrary and capricious
Standard of proof Page
Tinder IFB for food services for 1 year with two 1-year options that was

restricted to small business concerns, award of contract without referring
the nonresponsibility of four low bidders to SBA under certificate of
competency procedures because of urgency of procurement was proper
determination under ASPR 1—705.4(c) (iv). However, refusal of admin-
istrative agency to attend informal conference on protest held pursuant
to sec. 20.9 of Interim Bid Protest Procedures and Standards is policy
that should be reconsidered. Furthermore, U.S. GAO will not substitute
its judgment in matter for that of contracting officer unless it is shown
by convincing evidence of record that finding of nonresponsibility was
arbitrary, capricious, or not based on substantial evidence 434

Although defaults or unsatisfactory performance under prior contracts
are for consideration in determining bidder responsibility under IFB to
furnish field desks, in view of favorable preaward surveys and satisfactory
performance under current contracts, U.S. GAO will not question
contracting officer's determination that bidders selected for contract
awards are responsible. Furthermore, responsibility is a question of fact
to be determined by contracting officer and necessarily involves exercise
of considerable range of discretion and, therefore, determinations of
responsibility should be accepted where there is no convincing evidence
that determination was arbitrary, capricious or not based on substantial
evidence

Conclusiveness
Corporations

Claim of Federal National Mortgage Assn. (FNMA) against Federal
Housing Admin. (FHA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income and displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and co-
operative housing for lower income families under sec. 223 of act may
not be considered by U.S. GAO for the FHA while not specifically
chartered as corporation is defined in Government Corporation Control
Act (31 U.S.C. 846) as "wholly owned Govt. corporation," and as Govt.
corporations are authorized to settle their own claims or to have their
financial transactions treated as final, GAO is without authority to
determine FNMA's entitlement to handling charges claimed 338

VII
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ADVERTISING
Advertising v. negotiation

Negotiation propriety Page
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verification of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of deter-
mination be fully explained and documented. Furthermore, discarding
all bids under amended invitation that deleted set-aside and negotiation
of procurement under 41 U.S.C. 252(c) (10) were improper actions since
deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further 221

Where procurement records for purchase of refuse collection trucks
and related equipment under invitations for bids reveal past problems
in securing competition both because of existence of patents and inclu-
sion of patent indemnification clause, needs of procurement agency may
be obtained under negotiating authority in 10 U.S.C. 2304(a) (10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt. 's specifications would
not presently be interested in submitting bids 270

AGRICULTURE DEPARTMENT
Commodity Credit Corporation. (See COMMODITY CREDIT COR-

PORATION)
Porest Service

Roads and trails
Appropriation availability for closing, etc.

Funds appropriated or made available to Forest Service for con-
struction and maintenance of forest roads and trails to carry out provi-
sions of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such
roads and trails or return them to natural state for pursuant to 31 U.S.C.
628 appropriations are required to be applied solely to objects for which
they are made unless otherwise provided by law, and according to
definitions of "construction" and "maintenance" in 23 U.S.C. 101(a),
legislative purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains
to development and preservation of forest roads and trails and not to
their liquidation. Hence, road funds may not be used to return abandoned
road sites to their natural state 328

ALLOWANCES
Foreign differentials and overseas allowances. (See FOREIGN DIFFER-

ENTIALS AND OVERSEAS ALLOWANCES)
Station. (See STATION ALLOWANCES)
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APPOINTMENTS
Presidential

Confirmation
Travel expenses Page

National Credit Union Board Presidential appointee whose appoint-
ment is subject to Senate confirmation may not be reimbursed expenses
incurred to travel to Washington to appear before Senate Banking Com-
mittee in connection with his confirmation unless Administrator of
National Credit Union Admin. determines appointee performed official
business such as conferences with officials of Administration that were
of substantial benefit to Administration and Administrator approves
travel performed by nominee - 424

APPROPRIATIONS
Availability

Air-conditioning disabled veteran's home
Veterans Admin. funds appropriated for medical care of eligible veter-

ans may be used to install central air-conditioning in home of disabled
veteran who suffers body temperature impairment as there is no satis-
factory alternative to treat him in noninstitutional setting, and installa-
tion of central air-conditioning—necessary for effective and economical
treatment—is reasonably related to and essential to carry out purpose
of appropriation to medically rehabilitate veteran in nonhospital setting
to obviate need for hospital admission. Furthermore, general rule that
appropriated funds may not be used for permanent improvements of
private property in absence of specific legislative authority is not for
application since improvement is for benefit of veteran and not U.S 351

Construction? etc.
Improvements

Private property
General rule prohibiting use of appropriated funds for permanent

improvements of private property (5 Comp. Dec. 478) unless specifically
authorized by law, and limited exception to that rule in sec. 322 of
Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures for
alterations, repairs, and improvements of rented premises not in excess
of 25 percent of first year's rent is for application to proposed alteration,
repairs, and improvement of permanent nature to premises rented for
housing flight service stations and other air navigation facilities operated
by FAA in connection with air control facilities since sec. 207(b) of
Federal Aviation Act concerning establishment and operation of air
traffic control facilities does not constitute statutory authority for FAA to
effect permanent improvements to private property without regard to
limitationin40U.S.C.278a 317

Medical fees
Authorization requirement

Medical services Dept. of State is authorized under Foreign Service
Act of 1946, as amended, to furnish other agency overseas employees
and their dependents may not be extended to overseas employees of
Internal Revenue Service (IRS) in absence of specific legislation
authorizing service for IRS employees and in view of unavailability
of IRS "necessary expenses" appropriation for expenses of this nature.
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APPROPRIATIONS—Continued
Availability—Continued

Medical fees—Continued
Authorization requirement—Continued

Only exceptions to general rule that medical care and treatment are
personal to employee unless provided by contract of employment,
statute, or valid regulation are where illness is direct result of Govt.
employment or where limited medical services are for principal benefit
of Govt., that is, diagnostic and precautionary services such as exami-
nations and innoculations made necessary by particular conditions or
requiruments of employment 230

Membership fees
Professional organizations

Although prohibition in 5 U.S.C. 5946 against use of appropriated
funds to pay membership fees for individual employees in professional
associations applies to employees of National Environmental Research
Center of U.S. Environmental Protection Agency who join professional
societies concerned with environment, notwithstanding such member-
ship would be of primary benefit to agency rather than employee, there
is no objection to use of funds for payment of membership fees in name
of agency if expenditure is justified as necessary to carry out purposes
of agency's appropriation 429

Objects other than as specified
Prohibition

Funds appropriated or made available to Forest Service for construc-
tion and maintenance of forest roads and trails to carry out provisions
of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such roads
and trails or return them to natural state for pursuant to 31 U.S.C. 628
appropriations are required to be applied solely to objects for which
they are made unless otherwise provided by law, and according to
definitions of "construction" and "maintenance" in 23 U.S.C. 101(a),
legislative purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains
to development and preservation of forest roads and trails and not to
their liquidation. Hence, road funds may not be used to return aban-
doned road .ites to their natural state 328

ATTORNEYS
Fees

Suits against judicial officers and entities
When Federal judge or other judicial officer, as well as judicial entity,

is sued within scope of judicial duties and Dept. of Justice declines to
provide legal representation, use of judiciary appropriations to pay
litigation costs, including minimal fees to private attorneys where
gratuitious representation is not available, is not precluded by 28 U.S.C.
516—519 and 5 U.S.C. 3106. However, Administrative Office of the U.S.
Courts should advise appropriate legislative and appropriations com-
mittees of Congress of its plans and estimated cost for implementation
of plans, and determination as to whether defense of judicial officer's
ruling or judicial body's rule is in best interest of U.S. and necessary to
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ATTORNEYS—Continued
Fees—Continued

Suits against judicial officers and entities—Continued pege
carry out functions of judiciary should be made by Administrative
Office of the U.S. Courts and not by defendant. Also, defense of Federal
public defenders appointed under 18 U.S.C. 3006A(h) may be paid from
appropriations provided for public defender service where other public
defender attorneys are not available 301

AWARDS
Contract awards. (See CONTRACTS. Awards)

BANKS
Loans

Participation with Small Business Administration
Interest rates

Private lending institutions participating with SBA in making loans
to assist public or private organizations operated for benefit of handi-
capped or to assist handicapped individuals in establishing, acquiring, or
operating small business concern pursuant to sec. 7(g) of Small Business
Act are not restricted to 3 per centum per annum interest rate pre-
scribed by sec. 7(g)(2) of act, for to apply language of sec. 7(g)(2)
literally would defeat purpose of act. Therefore SBA may approve in-
terest rate which is 'egaI and reasonable" on participation loans made
by lending institutions under sec. 7(g), even though SBA on its direct or
participation loans is restricted to prescribed 3 percent interest rate. How-
ever, at opportune time SBA should seek appropriate legislative revision
oflanguageinquestion 422

BIDDERS
Bids

Generally. (See BIDS)
Qualifications

Administrative determinations
Current determination of rejected bidder

Where contracting officer improperly found that low bid was non-
re'ponsive and awarded contracts for shuttle bus services in Alaska
to other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award 396

Financial responsibility
Improvement after contract award

Determination that prospective contractor failed to meet minimum
financial standards required by sec. 1—1.1203 of FPR to be eligible
for award of Federal Supply Service contract for film is upheld on basis
SBA's denial of bidder's application for certificate of competency
(COC), although approved by regional office, is final and conclusive
since in procurements that exceed $250,000, determination to issue or
deny COC is vested in SBA Central Office (15 U.S.C. 637(b)(7)) and
is not subject to review, and on basis improvement in bidder's financial
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Improvement after contract award—Continued

condition after award, and fact award was made a month before it
was to take effect, in order to timely distribute Federal Supply Schedule
to agencies, has no effect on propriety or validity of award 344

Prior unsatisfactory service
Administrative determination

Although defaults or unsatisfactory performance under prior contracts
are for consideration in determining bidder responsibility under IFB
to furnisb field desks, in view of favorable preaward surveys and satis-
factory performance under current contracts, U.S. GAO will not question
contracting officer's determination that bidders selected for contract
awards are responsible. Furthermore, responsibility is a question of
fact to be determined by contracting officer and necessarily involves
exercise of considerable range of discretion and, therefore, determina-
tions of responsibility should be accepted where there is no convincing
evidence that determination was arbitrary, capricious or not based on
substantial evidence 443

Qualified Offerors List
Although protest against award of contract under RFP issued by

National Highway Traffic Safety Admin. will not be considered as it
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protost
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsibility,
and as procedure unduly restricts competition it shoud be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available 209

Small business concerns
Nonreferral for certification justification

Time of the essence
Under IFB for food services for 1 year with two 1-year options that

was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certifi-
cate of competency procedures because of urgency of procurement was
proper determination under ASPR 1—705.4(c) (iv). However, refusal of
administrative agency to attend informal conference on protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAO will not
substitute its judgment in matter for that of contracting officer unless
it is shown by convincing evidence of record that finding of nonrespon-
sibility was arbitrary, capricious, or not based on substantial evidence 434
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Subcontractors
Insurance, affirmative action plans, percentage of work Page

Where IFB to design, fabricate, and erect window walls, entrances,
and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not con-
strued to mean all work would be subcontracted; where subcontractor's
insurance experience modification factor for Workmen's Compensation
permitted Govt. to take into consideration cost of Govt.-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime con-
tractor's commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award 331

Responsibility v. responsiveness
Bid deviations
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verification of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of deter-
mination be fully explained and documented. Furthermore, discarding
all bids under amended invitation that deleted set-aside and negotiation
of procurement under 41 U.S.C. 252(c) (10) were improper actions since
deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further 221

Bid rejection erroneous
Failure of low bidder to list buses it would use in performing trans-

portation service contracts did not render bid nonresponsivc as omission
relates to responsibility of bidder rather than to responsiveness of bid,
since procurement requirement was for furnishing of services and not
for furnishing buses, except as incident to furnishing services, and since
bidder is legally obligated to furnish buses having acceptable minimum
characteristics. Therefore bid should not have been rejected without
specific determination that company was nonresponsive 396

BIDS
All or none

Award to one bidder advantageous
Fact that one agency seeks to meet its minimum needs for efficient

garbage removal system by purchasing entire system—that is grouping
bodies, refuse containers, and trucks—while another agency plans to
modify on-hand items and by only certain components of system is not
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Award to one bidder advantageous—Continued
determinative of propriety of either solicitation as both methods are
reasonable in order to achieve desired ends. Therefore, all or nothing
bidding requirement on refuse containers, trucks, and related equipment
is not considered unduly restrictive of competition, even though manu-
facture of single component 'would be excluded, since question of com-
patibility of components is reasonable basis for procuring agency to
require bids on entire system 270

Bonds. (See BONDS, Bid)
Buy American Act

Buy American Certificate
Omission

Fact that unsolicited literature accompanying protestant's bid did
not include all purchase description requirements and that bidder failed
to submit technical manuals with its bid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be considered
for award. Literature entitled "General Description Portable Heil
Refuse Pulverizing System" did not conflict with purchase description
even though it did not include all purchase description requirements,
and, moreover, descriptive data highlighted salient features of System
'rather than limiting what would be supplied; specifications bind bidder
notwithstanding manuals were not furnished with bid; and in view of
fact import duty paid applies to an insignificant part of end item and not
end item iteslf, bidder is considered to have offered domestic product -- 399

Evaluation
Post-delivery requirements

Exclusion of cost of travel for post-delivery "no charge" services
to be performed by installation engineer in evaluation by Bonneville
Power Admin. of low foreign bid to furnish power circuit breakers for
purpose of determining Buy American Act (41 U.S.C. lOa—lOc) differ-
entlsl to be added to bid was correct application of holding in 41 Comp.
Gen. 70 to the effect cost of post-delivery services was for exclusion from
differential computation, and this method of evaluation is in accord with
sec. 14—6.104—4(1) of Dept. of Interior Procurement Regs. and is consist-
ent with E.O. 10582, Dec. 17, 1954, as amended, and FPR 1—6.1.
Furthermore, services of engineer and his travel costs properly were not
considered components of delivered circuit breakers within meaning
of FPR 1—6.101(b) that components are those articles, materials, and
supplies which are directly incorporated in end product 259

Foreign product determination
New items and trade-in allowances

Under IFB consisting of two items, furnishing of new printing press
and trade-in allowance for removal of old presses, only new item
Is considered foreign end product to which 6-percent differential factor
prescribed by Buy American Act (41 U.S.C. lOa—d) applies in evaluation
of'bids to determine price reasonableness of domestic articles, even though
bid value of trade-in items was evaluation factor, since no articles,
materials, or supplies are to be acquired for public use under trade-in
provision of IFB, and fact that second low bidder offering foreign printing
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press would have been low bidder if trade-in allowance had been deducted
from cost of new item furnishes no basis for sustaining protest to manner
in which bids were evaluated. 225

Competitive system
Specifications

Changes to effect competition
Under advertised procurement where former supplier of single pick-up

point refuse trucks would have been sole source of supply, there appears
to be no reason to exclude from competition manufacturers willing to
bid dual point equipment conditioned on furnishing kit to modify
agency's existing single point pick-up refuse containers to accept both
single and double pick-ups, even though former supplier may have some
competitive advantage. Furthermore, warranty as to correctness of
successful bidder's recommendation relative to operation of refuse
system which may in part use equipment of another manufacturer may
not be implied where solicitation provides for no warranty 270

Delivery provisions
Alternate schedule

Nonresponsive
Bidder may not "tall back" on required schedule

Upon reconsideration of 53 Comp. Gen. 32, which directed termina-
tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide
for required delivery concurrency of first production units and of spares
and repair parts, low bid is still considered nonresponsive, notwith-
standing argument that low bidder can "fall back" on commitment in
required delivery schedule since at best bid is ambiguous, or viewed in
light most favorable to bidder, bid is subject to two reasonable interpre-
tations—under one it would be nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to
other bidders, and since contractor will comply with the Govt.'s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congressional
committees is no longer necessary 320

Discarding all bids
Negotiation in lieu of advertising

Although deletion of total set-aside for small business concerns
from IFB for hamsters without verification of potential bidders' in-
tentions will not be questioned in view of concurrence of SBA repre-
sentative to deletion, it is recommended that in future procurements
decisions to make or delete total set-aside be carefully considered, po-
tential sources of small business interest be thoroughly investigated,
and basis of determination be fully explained and documented. Further-
more, discarding all bids under amended invitation that deleted set-
aside and negotiation of procurement under 41 U.S.C. 252(c) (10) were
improper actions since deviations in three bids received affected bidder
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Discarding all bids—Continued

Negotiation in lieu of advertising—Continued
responsibility and not bid responsiveness. However, negotiations
currently being conducted may be continued as needs of contracting
agency have changed since opening of bids and use of negotiations will
not negate maximum possible competition which advertised procure-
ments attempt to further 221

Evaluation
Deliyery provisions

Lowest overall cost to Government
Contention that preferential "section 22" rates tendered by carriers

regulated by ICC to Govt. cannot be used in computing transportation
costs for evaluation of f.o.b. origin bids to furnish field desks, since
clause in ASPR 7—103.25 was not included in IFB, is not valid because
wording of clause appears verbatim in invitation. Moreover, ASPR
19—217.1 (a), which protestant views as requiring inclusion of clause,
only requires inclusion if contractor may be required by Govt. to ship
desks under prepaid commercial bills of lading 443

In evaluation of bids to furnish field desks to be shipped f.o.b. origin
to several destinations, carriers whose rates were used by contracting
agency in computing transportation costs may be regarded as "regulated
common carriers" within meaning of ASPR 2—201(a)D(vi), whether
they are regulated by ICC or State in which bidder's production facilities
and delivery points are located since purpose of regulation is to insure
that award is made to bidder offering lowest evaluated overall cost
including transportation costs as required by ASPR 19—100 and ASPR
19—301. Furthermore, U.S. may utilize tenders issued by State-regulated
carriers for intrastate shipments 443

For purpose of using carriers' "section 22" tenders in evaluation of
bids under solicitation for field desks, there is no provision in ASPR
for evaluating carriers' responsibility or likelihood that preferential
"section 22" tenders offered to Govt. by carriers will still exist on date
of shipment. However, since "section 22" tenders are continuing uni-
lateral offers which may be withdrawn by carrier in accordance with
terms of particular tender, even though there is no assurance of con-
tinued existence of tender, contracting agency need not determine in
evaluating bids that these rates will exist on date of shipment, so long
as they are in effect or are to become effective prior to date of expected
shipment and are on file or published as provided in ASPR 19—301.1(a) 443

Manuals
IFB schedule provision to effect a bidder will be considered nonre-

sponsive if commercial technical manuals solicited did not meet military
specifications standards should be deleted for use in future solicitations as
it is prejudicial to fault bidders for this failure in view of fact military
specification on "Manuals, Technical: Commercial Equipment" does
not contemplate bid rejection on basis of manual insufficiency but rather
provides that details of manual content shall be covered by contract; in
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view of conificting provision in solicitation schedule that commercial
manual content that unintentionally deviates from equipment specifica-
tion affords no basis for bid rejection; and in view of fact bidder is bound
by its bid to comply with both equipment specifications and commercial
manual requirements of military specifications 249

Method of evaluation
Propriety

Under IFB consisting of two items, furnishing of new printing press
and trade-in allowance for removal of old presses, only new item is con-
sidered foreign end product to which 6-percent differential factor pre-
scribed by Buy American Act (41 U.S.C. lOa—d) applies in evaluation
of bids to determine price reasonableness of domestic articles, even
though bid value of trade-in items was evaluation factor, since no articles,
materials, or supplies are to be acquired for public use under trade-in
provision of IFB, and fact that second low bidder offering foreign print-
ing press would have been low bidder if trade-in allowance had been
deducted from cost of new item furnishes no basis for sustaining protest
to manner in which bids were evaluated 225

Mistakes
Allegation after award. (See CONTRACTS, Mistakes)
Evidence of error

"Clear and convincing evidence" of error
While GAO has right of review, authority to correct mistakes alleged

after bid opening but prior to award vests in procuring agency, and as
weight to be given evidence submitted in support of error is question of
fact, determination by designated evaluator of evidence, to whom
matter was referred pursuant to ASPR 2—406.3(b) (1) and (e) (3), to correct
error since work sheets of low bidder established by clear and convincing
evidence that alleged error occurred, showed how it occurred, and that
price bid was only approximately 35 percent of price intended, will not
be disturbed by GAO, for work sheets alone can constitute clear and con-
vincing evidence of error, and fact that procuring activity determined
evidence was not clear and convincing in no way bound evaluator or
reflected on independent consideration of evidence. Furthermore, ASPR
2—406 procedure for evaluating bid mistakes applies whether procure-
ment is routine or complicated 232

Late telegraphic bid correction evidence of error
Although under ordinary circumstances contracting officer is not

not expected to anticipate possibility that bidder will claim mistake in
bid after award, where he was on notice of possibility of bid error in
alternative item to basic bid for electrical distribution system aud where
bidder had attempted to modify by late telegram both basic bid, Item I,
and alternative item, Item 1A, contracting officer should have been
alerted to possibility of error on both items and it would have been
prudent prior to award of Item 1 to inquire if attempted price increases
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reflected mistakes in both items, particularly since bidder had not
acquiesced in award. Therefore, upon establishing existence of mistake,
no contract having been effected at award price, and substantial portion
of work having been completed, contractor may be paid on a quantvm
valebag or quantnm meruit basis, that is, reasonable value of services
and materials actually furnished 368

Negotiated procurement. (See CONTRACTS, Negotiation)
Omissions

Information
Essentiality

Failure of low bidder to list buses it would use in performing trans-
portation service contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
since procurement requirement was for furnishing of services and not
for furnishing buses, except as incident to furnishing services, and
since bidder is legally obligated to furnish buses having acceptable mini-
mum characteristics. Therefore bid should not have been rejected
without specific determination that company was nonresponsive 396

Preparation
Costs

Recovery
Although bid or proposal preparation costs may be reimbursable

where Govt. has breached implied obligation to fairly consider bid or
proposal, claim for cost of preparing proposal to furnish weather obser-
vation and cloud seeding aircraft may not be considered on basis re-
valuation of price score factor displaced claimant—reevaluation neces-
sitated by fact initia' evaluation used erroneous technique—or on
basis it was deemed inadvisable to cancel procurement because of
erroneous public opening of proposals—determination sufficiently
justified—since these facts do not support finding of breach of obligation
that warrants recovery of proposal preparation costs 253

Damage claim for anticipated profits by unsuccessful offeror is not for
allowance since no contract came into existence and, therefore, there is
no legal basis to support claim. Also, claim for proposal preparation costs
based upon contention that technical proposal submitted under step one
of two-step procurement was not fairly and honestly considered is not
for allowance by U.S. GAO since standards and criteria for allowance of
preparation costs have not been established by courts 337

Qualified products. (See CONTRACTS, Specifications, Qualified
products)

Rejection
Erroneous basis
Where contracting officer improperly found that low bid was non-

responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination of
responsibility of rejected bidder, and if found responsible, terminate
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existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise accept-
able for award 396

Requests for proposals. (See CONTRACTS, Negotiation)
Specifications. (See CONTRACTS, Specifications)
Submission

Time extension for submission
Amended invitation requirement

Late receipt of amendment
Bidder who contends that failure to be timely notified of amendment

to IFB to furnish field desks that extended bid opening date cost it more
favorable quotes from suppliers is not considered to have been prejudiced
by extension of bid opening date or failure to receive amendment prior
to originally scheduled bid opening date where record evidences
acknowledgment of amendment was received with letter modifying
certain option prices by time of bid opening. Furthermore, there is no
indication that apparent late receipt of amendment resulted from any
deliberate act by contracting agency or that bidder raised any objection
prior to extended bid opening 443

Trade-in allowances
Foreign product offered
Under IFB consisting of two items, furnishing of new printing press

and trade-in allowance for removal of old presses, only new item is con-
sidered foreign end product to which 6-percent differential factor pre-
scribed by Buy American Act (41 U.S.C. lOa-d) applies in evaluation of
bids to determine price reasonableness of domestic articles, even though
bid value of trade-in items was evaluation factor, since no articles, mate-
rials, or supplies are to be acquired for public use under trade-in provision
of IFB, and fact that second low bidder offering foreign printing press
would have been low bidder if trade-in allowance had been deducted
from cost of new item furnishes no basis for sustaining protest to manner
in which bids were evaluated 225

Two-step procurement
Bid protest procedures applicability
Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures

and Standards is for application to protests incident to two-step form of
procurement since special exemption to protest procedure for this form of
procurement is not warranted. Therefore, not for consideration is both
allegation of specification improprieties filed after closing date for receipt
of bids under step two since improprieties should have been discussed at
pre-technical proposal conference or brought to attention of contracting
agency prior to closing date for receipt of proposals under step one, and
delayed objection to rejection of technical proposal submitted under
step one as contacts to obtain explanations and clarifications do not meet
requirement of protesting to contracting agency. Furthermore, excep-
tions in sec. 20.2(b) to protest procedures do not apply since to pursue a
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matter that appears futile does not constitute "good cause shown" and
rejection of proposal for deficiencies does not raise issues Eignificant to
procurement practices and procedures 357

Technical proposals
Preparation costs, anticipated profits, etc.

Damage claim for anticipated profits by unsuccessful offercr is not
f or allowance since no contract came into existence and, therefore,
there isT no legal basis to support claim. Also, claim for proposal prepara-
tion costs based upon contention that technical proposal submitted
under step one of two-step procurement was not fairly and honestly
considered is not for allowance by U.S. GAO since standards and
criteria for allowance of preparation costs have not been established
bycourts 357

BONDS
Bid

Excessive amount
Minor informality

Since furnishing of bid bond in excess of amount required by IFB
does not constitute change that would give one bidder an advantage
over another, deviation may be waived as minor informality 431

BUY AMERICAN ACT
Bids. (See BIDS, Buy American Act)

CARRIERS
Common

State regulated
In evaluation of bids to furnish field desks to be shipped f.o.b. origin

to several destinations, carriers whose rates were used by contracting
agency in computing transportation costs may be regarded as "regulated
common carriers" within meaning of ASPR 2—201(a)D(vi), whether
they are regulated by ICC or State in which bidder's production facilities
and delivery points are located since purpose of regulation is to insure
that award is made to bidder offering lowest evaluated overall cost
including transportation costs as required by ASPR 19—100 and ASPR
19—301. Furthermore, U.S. may utilize tenders issued by State-regulated
carriers for intrastate shipments 443

CLAIMS
Statutes of limitation. (See STATUTES OF LIMITATION)

COMMODITY CREDIT CORPORATION
Price- support programs

Wool
Under well established rule that substantive statutory regulations

have effect of law and cannot be waived, Commodity Credit Corp. lacks
authørity to adopt proposed amendment to regulations promulgated
under National Wool Act to extent that would permit retroactive waiver
of regulatory requirement that wool price support payments be based on
actual net sales proceeds. However, in view of broad administrative
discretion afforded by sec. 706 of act in formulating program terms and
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conditions, there is no objection to prospective adoption and application
of provision for varying actual net sales proceeds requirement under
limited and clearly defined circumstances and subject to determination
that provision is consistent with purposes of act 364

COMPENSATION
AsBignment

Banking facilities for deposit, etc.
Commercial insurance premium payments

Allotment of civilian compensation to joint account in financial in-
stitution which is used to effect payment of commercial insurance
premiums is proper under applicable law and regulations—31 U.S.C. 492,
as amended by P.L. 90—365; Treasury Dept. Cir. No. 1076 (First Revi-
sion) dated Nov. 22, 1968; ch. 7000, Part III, Treasury Fiscal Require-
ments Manual for Guidance of Departments and Agencies, and Dept. of
Treasury Transmittal Letter No. 59to Manual 310

Double
Concurrent military retired and civilian service pay

Exemptions
Reserve Officers' Training Corps programs

Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve
Officers' Training Corps unit at Indian High School funded by Federal
Govt. is not precluded since establishment of corps in "public and private
secondary educational institutions" is not restricted to nongovernmental
institutions, and retired members of uniformed services employed as ad-
ministrators and instructors are required to be paid under 10 U.S.C. 2031
(d) (1), which provides for retention of retired or retainer pay by member
and payment by school to member of additional amount of not more than
difference between such pay and active duty pay and allowances, half of
which is reimbursable by appropriate service. However, OS appointments
of officer and Fleet Reservist, with CSC approval, need not be revoked,
and any resultant dual compensation payments may be waived, but
future payments to members are compensable under sec. 2031(d) (1), and
incident to GS appointments, school may not be reimbursed for addi-
tionalamountspaidmembers 377

Jury duty
Fees. (See COURTS, Jurors, Fees

Night work
Regularly scheduled night duty

Leaves of absence
Employee on 8 hour regular shift of duty, which included 2 a.m. on

last Sunday in Apr. when standard time was advanced 1 hour to daylight
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for
1 hour so 1 hour of pay would not be lost may not be paid Sunday pre-
mium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not au-
thorize premium pay for leave status during any part of regularly
scheduled tour of duty on Sunday. However, night differential pre-
scribed by 5 U.S.C. 5545(a) is payable for paid leave period that is less
than 8 hours, including both night and day hours, and it is sufficient to
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only note on time and attendance report fact leave was attributable to
time change. Thus an employee who works 12 midnight to 8 a.m. shift on
Sunday when time is advanced will be placed on annual leave for 1 hour
and receive night differential for 6 hours including hour of annual leave - 292

Overpayments
Waiver. (See DEBT COLLECTIONS, Waiver)

Overtime
Compensatory time

Failure to use
Claim of reservoir superintendent of Bureau of Reclamation for 2

hours overtime for Sundays and holidays he was required to work during
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir
operation records—overtime claimed on basis of not taking advantage
of compensatory time arrangement before its discontinuance—is not
within purview of 5 U.S.C. 5596 regarding timely appeal to unwarranted
personnel action and is for consideration pursuant to 31 U.S.C. 71a,
and claim having been received in U.S. GAO on May 23, 1973, only that
portion of claim for period prior to May 23, 1963, is barred 264

Regular
Not within purview of compensatory time provisions

Sunday and holiday 'work performed on regular and recurring basis
is not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred by
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked
Sundays and minimum of 2 hours for holidays, payable without interest
in absence of statute so providing, and at grade limitation prescribed by
5 U.S.C. 5542(a) (1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAO for recording and return;
overtime is payable when compensatory time is not requested 264

Premium pay
Sunday work regularly scheduled

Leaves of absence
Employee on 8 hour regular shift of duty, which incuded 2 n.m. on

last Sunday in Apr. when standard time was advanced 1 hour to day-
light saving time (15 U.S.C. 260a(a)), who was placed on annual leave
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not
authorize premium pay for leave status during any part of regularly
scheduled tour of duty on Sunday. However, night differential pre-
scribed by 5 U.S.C. 5545(a) is payable for paid leave period that is less
than S hours, including both night and day hours, and it is sufficient
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to only note on time and attendance report fact leave was attributable
to time change. Thus an employee who works 12 midnight to 8 a.m.
shift on Sunday when time is advanced will be placed on annual leave
for 1 hour and receive night differential for 6 hours including hour of
annual leave 292

Promotions
Retroactive

Salary increase adjustment
Claim of civilian employee for retroactive promotion and salary

differential between grades GS—12 and GS—13 on basis position he was
serving in overseas was reclassified on July 3, 1970, to GS—13, and that
although he was legally qualified for promotion administrative office
failed to act timely, is justifiable claim and employee should be retro-
actively promoted to GS—13 to date not earlier than July 3, 1970, nor
later than beginning of fourth pay period after July 3, 1970, in accord-
ance with 5 CFR 511.701 and 511.702, and paid salary differential to
Aug. 28, 1972, date he returned from overseas. Rule is that when position
is reclassified to higher grade, agency must within reasonable time after
date of final position reclassification, unless employee is on detail to
position, either promote incumbent, if qualified, or remove him, and
time frame for "reasonable time" is prescribed in 5 CFR 511.701 and
5 CFR 511.702 216

Tropical differential. (See FOREIGN DIFFERENTIALS AND
OVERSEAS ALLOWANCES, Tropical differentials)

What constitutes
Intergovernmental Personnel Act detail reimbursement
When State or local Govt. employee is detailed to executive agency

of Federal Govt. under Intergovernmental Personnel Act, reimburse-
ment under 5 U.S.C. 3374(c) for "pay" of employee may not include
fringe benefits, such as retirement, life and health insurance, and costs
for negotiating assignment agreement required under 5 CFR 334.105,
and for preparing payroll records and assignment report prescribed
under 5 CFR 334.106. The word "pay" as used in act has reference
according to legislative history to salary of State or local detailec, and
there is no basis for ascribing t term a different meaning than used in
Federal personnel statutes, that is that term refers to wages, salary,
overtime and holiday pay, periodic within-grade advancements and
other pay granted directly to Federal employees 355

CONFERENCES
Consider protests of bidders, etc. (See CONTRACTS, Protests,

Procedures, Interim Bid Protest Procedures and Standards
Conferences)
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CONTRACTORS
Successors

Wages
union agreement v. wage determination pg

While issuance of wage determinations pursuant to Service Contract
Act of 1965 is vested exclusively in Dept. of Labor, when legality of wage
determination is questioned GAO will consider whether that determina-
tion was issued in accordance with applicable statutory and regulatory
provisions so as to warrant its inclusion in Govt. contract. Therefore,
upon review of propriety of wage determination included in cost-reim-
bursable service contract between AF and Pan American World Airways,
it was concluded that under 1965 act, which requires successor contractor
to pay, as a minimum, wages and fringe benefits to which employees
would have been entitled under predecessor contract, union is permitted
to challenge its own collective bargaining agreement when predecessor
and successor contractors are the same on basis that wages called for by
agreement are substantially at variance with those prevailing in locality -- 401

CONTRACTS
Advertising v. negotiation. (See ADVERTISING, Advertising v.

negotiation)
"Affirmative action programs." (See CONTRACTS, Labor stipula-

tions, Nondiscrimination, "Affirmative action programs")
Amounts

Estimates
Man-hours for mess attendant services

Under RFP for performance of mess attendant services that con-
tained Govt. estimate of required man-hours and that stated 5 percent
deviation below estimate may result in rejection of offer unless satisfactory
performance could be substantiated, acceptance of proposal that was 15
percent below Govt.'s estimate would not constitute change in speci-
fications without notice to offerors since solicitation indicated use of lesser
man-hours than required which could reduce total cost would be desirable;
five of eight offerors were without 5-percent range, thus evidencing equal
opportunity to deviate; and feasibility of accepting 15-percent deviation
is supported by fact deviation was based on study of degree to which mess
facilities would be used and tact man-hours proposed exceeded man-hours
utilized by incumbent contractor 198

Awards
Effective date

Delayed
Determination that prospective contractor failed to meet minimum

financial standards required by sec. 1—l.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld on basis
SBA's denial of bidder's application for certificate of competency (COC),
although approved by regional office, is final and conclusive since in
procurements that exceed $250,000, determination to issue or deny COC
is vested in SBA Central Office (15 U.S.C. 637(b) (7)) and is not subject
to review, and on basis improvement in bidder's financial condition after
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award, and fact award was made a month before it was to take effect,
in order to timely distribute Federal Supply Schedule to agencies, has
no effect on propriety or validity of award 344

Erroneous
Nonresponsive bidder

Upon reconsideration of 53 Comp. Gen. 32, which directed termina-
tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items be-
cause alternate delivery schedule offered by bidder did not provide for
required delivery concurrency of first production units and of spares and
repair parts, low bid is still considered nonresponsive, notwithstanding
argument that low bidder can "fall back" on commitment in required
delivery schedule since at best bid is ambiguous, or viewed in light most
favorable to bidder, bid is subject to two reasonable interpretations—
under one it would be nonresponsive, and under the other responsive.
However, in absence of clear indication of prejudice to other bidders,
and since contractor will comply with the Govt.'s delivery schedule,
decision is modified with respect to contract termination requirement
and, therefore, reporting matter to appropriate congressional committees
is no longer necessary 320

Termination of contract
Where contracting officer improperly found that low bid was non-

responsive and awarded contracts for shuttle bus services in Alaska to
other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award 396

Legality
Mechanism basis used

Contentions against propriety of award "to develop fully the auto-
mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract 278
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In procurement of lighting panels to replace panel designed to sup-
port integrated electronics control equipment developed for F—4 aircraft
where drawing stated panel must be in accordance with military speci-
fication that required qualified products listing (QPL), but RFQ did not
evidence such requirement, although award to firm not on QPL will not
be disturbed as award was not precluded by RFQ and contract is nearly
completed, to require displaced initial low offerer to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly. Fur-
thermore, although contracting officials erroneously failed to take action
when it was recognized before award procurement should have been
advertised utilizing applicable military specification, this approach will
be used to procure panels in future 295

Upheld
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum ex-
perience requirement, and bidder took no exception to requirement that
at least 12 percent of work would be performed by its own force, fact
that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor's insur-
ance experience modification factor for Workmen's Compensation per-
mitted Govt. to take into consideration cost of Govt-provided insur-
ance, failure of prime contractor to submit its own insurance factor is
minor informality; and where subcontractor is bound by prime contrac-
tor's commitment to Washington Plan providing minority hiring goals,
bid as submitted was responsive and was properly considered for con-
tract award 331

Small business concerns
Certifications

Conclusiveness
Determination that prospective contractor failed to meet minimum

financial standards required by sec. 1—1.1203 of FPR to be eligible for
award of Federal Supply Service contract for film is upheld on basis
SBA's denial of bidder's application for certificate of competency (COC),
although approved by regional office, is final and conclusive since in
procurements that exceed $250,000, determination to issue or deny
COC is vested in SBA Central Office (15 U.S.C. 637(b) (7)) and is not
subject to review, and on basis improvement in bidder's financial condi-
tion after award, and fact award was made a month before it was to
take effect, in order to timely distribute Federal Supply Schedule to
agencies, has no effect on propriety or validity of award 344

Failure to request
Under IFB for food services for 1 year with two 1-year options that

was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certifi-
cate of competency procedures because of urgency of procurement was
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Failure to request—Continued page
proper determination under ASPR 1—705.4(c) (iv). However, refusal of
administrative agency to attend informal conference on protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAO will not
substitute its judgment in matter for that of contracting officer unless
it is shown by convincing evidence of record that finding of nonrespon-
sibility was arbitrary, capricious, or not based on substantial evidence 434

Set-asides
Subsequent to unrestricted solicitation

Modification of RFQ to restrict procurement to small business con-
cerns was proper exercise of authority by contracting officer under
ASPR 3—505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of small
business concern offers could be obtained. Therefore, quotation sub-
mitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for prep-
aration costs may not be settled by GAO 307

Withdrawal
Procedural steps before withdrawal

Although deletion of total set-aside for small business concerns from
IFB for hamsters without verification of potential bidders' intentions
will not be questioned in view of concurrence of SBA representative to
deletion, it is recommended that in future procurements decisions to
make or delete total set-aside be carefully considered, potential sources
of small business interest be thoroughly investigated, and basis of
determination be fully explained and documented. Furthermore, dis-
carding all bids under amended invitation that deleted set-aside and
negotiation of procurement under 41 U.S.C. 252(c) (10) were improper
actions since deviations in three bids received affected bidder responsi-
bility and not bid responsiveness. However, negotiations currently
being conducted may be continued as needs of contracting agency have
changed since opening of bids and use of negotiations will not negate
maximum possible competition which advertised procurements attempt
tofurther 221

Size
Appeal

Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that contrary
determination by SBA district office was not final as it had been appealed
to SBA Size Appeals Board was improper as district director's decision
remains in full force and effect unless reversed or modified by Board,

548-918 0— 74 — 6
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and fact that ASPR l—703(b)(3)(iv) permits suspension of full size
determination cycle when urgency of procurement so requires does not
negate regional size determination made prior to award. Because con-
tracting officer was not misled by self-certification but acted with full
knowledge of facts in reliance on reading of applicable ASPR provisions,
and because of urgency of procurement, contract awarded should be
terminated for convenience of Govt. and resolicited, and this recommen-
dation requires actions prescribed by secs. 232 and 236 of Legislative
Reorganization Act of 1970 434

Bids
Generally. (See BIDS)

Bonds. (See BONDS)
Cot-plua

Evaluation factors
"Realism" of coats and technical approach

Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal/
Cost Realism factor is upheld where use of predetermined score, generally
unacceptable, was not prejudicial in view of protester's low score; where
acceptance of design implementation would involve high degree of risk,
and discussion of design's deficiencies would subvert intent of procure-
ment; where Govt.'s engineering man-hour estimates were not erroneous
and their use to evaluate effort and cost realism did not mislead protester;
where RFP contained sufficient statement of evaluation and award
factors and record evidences meaningful discussions were held with all
offerors; and where commonality features between contracts were not
made evaluation factor 240

Since award of cost-reimbursement contracts requires procurement
personnel to exercise informed judgments as to whether submitted pro-
posals are realistic with regard to proposed costs and technical
approaches—judgments that are properly left to administrative discre-
tion of contracting agency which is in best position to assess "realism"
of costs and technical approaches, and must bear major criticism for
any difficulties or expenses experienced by reason of defective analysis—
acceptante of two proposals for award of cost-plus-a-fixed-fee contracts
to develop artillery locating radar on basis these proposals were only
acceptable ones submitted from both technical and cost standpoint was
proper determination that is substantiated by record that evidences
selection of successful offerors was not arbitrary 240

Pricing or technical uncertainty
Discussion with all offerors requirement

Administrative view that there is no requirement for competitive
discussion under FPR 1—3.805--i (a) (5) when cost-reimbursement con-
tract is contemplated means that competitive discussions would not be
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required even when proposed costs of most technically acceptable offeror
were unreasonable and unrealistic, and belief that discussions need not be
held in any circumstances when cost-type award is involved conflicts
with requirement in section that discussions be held prior to award where
there is any uncertainty as to pricing or technical aspects of proposal.
Fact that cost-type award need not necessarily be made at lowest esti-
mated cost does not nullify general requirement for discussion prior to
award of negotiated contract as requirement for discussions with competi-
tive offerors for cost-type awards is mandatory unless one of enumerated
exceptions to requirement is involved 201

Data, rights, etc.
"Technical Data—Withholding of Payment" clause

Propriety of use
Disqualification of low offeror who took exception to "Technical

Data—Withholding of Payment" clause (ASPR 7—104.9(h)), concerned
with untimely delivery or deficiency of technical data, and "Reserve
Pending Execution of Release" clause contained in RFP is upheld
since offeror was adequately advised during negotiations of consequences
of failing to accept terms of RFP, and fact that amount withheld under
technical data clause may exceed price of data does not make contracting
officer's determination to include clause arbitrary and capricious, and
use of "Reserve Pending Execution of Release" clause is matter within
discretion of contracting agency. Furthermore, since protest was untimely
delivered it properly was regarded as filed after award 382

Labor stipulations
Nondiscrimination

"Affirmative action programs"
Minority manpower goals

Failure of low bidder under IFB issued by Govt. of District of Colum-
bia for roof rehabilitation at Spring Road Clinic to execute certificate of
compliance with equal opportunity obligations provision included in
solicitation until after bid opening was matter of form rather than
substance and does not constitute basis for rejection of low bid as bid
form submitted obligated bidder to comply with affirmative action
requirements which were made part of bid documents and did not
require submission or adoption of minority utilization goals but only
that contractor take certain affirmative action steps 431

Subcontractor's status
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor's in-
surance experience modification factor for Workmen's Compensation
permitted Govt. to take into consideration cost of Govt-provided
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insurance, failure of prime contractor to submit its own insurance
factor is minor informality; and where subcontractor is bound by prime
contractor's commitment to Washington Plan providing minority
hiring goals, bid as submitted was responsive and was properly considered
for contract award 331

Service Contract Act of 1985
Amendments

Retroactive application
Although Congress intended, in enacting the Service Contract Act

Amendments of 1972, that wage determination issued as result of hear-
ings held pursuant to sec. 4(c) of Service Contract Act would be ap-
plicable to contracts awarded prior to issuance of wage determination,
appropriate implementing regulations have not been promulgated and
GAO urges issuance of regulations as soon as practicable to provide for
required contract clauses 401

Applicability of act
Keypunch operators, etc.

Although practice of Labor Dept. in classifying as "service employees"
keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, et seq., is questionable since stat-
utory language of act and its legislative history as well as Dept. of
Labor's regulations indicate "service employee" was intended to mean
"blue collar" employee, practice is not specifically prohibited and,
therefore, protest is denied. However, because of significant adverse
impact on procurement procedures, department should present the
matter to Congress and obtain clarifying legislation, and should submit
statements of action taken to appropriate congressional committees as
required by Legislative Reorganization Act of 1970 370

Minimum wage, etc., determinations
Locality basis for determination

Labor Dept.'s practice of issuing Service Contract Act wage deter-
minations for keypunch services based on locality of Govt. installation
being served rather than location where services are to be performed is
a questionable implementation of act in view of fact the statutory
language of act and its legislative history indicate "locality" refers to
place where service employees are performing contract, and practice
should be drawn to attention of Congress when clarifying language is
sought concerning classification of keypunch operators and other clerical-
type employees under act 370

Union agreement eect
While issuance of wage determinations pursuant to Service Contract

At of 1965 is vested exclusively in Dept. of Labor, when legality of wage
determination is questioned GAO will consider whether that determi-
nation was issued in accordance with applicable statutory and regulatory
provisions so as to warrant its inclusion in Govt. contract. Therefore,
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upon review of propriety of wage determination included in cost-reim-
bursable service contract between AF and Pan American World Airways,
it was concluded that under 1965 act, which requires successor contractor
to pay, as a minimum, wages and fringe benefits to which employees
would have been entitled under predecessor contract, union is permitted
to challenge its own collective bargaining agreement when predecessor
and successor contractors are the same on basis that wages called for
by agreement are substantially at variance with those prevailing in
locality 401

Omission of provision
Although failure to question propriety of absence from solicitation

for aircraft maintenance of Service Contract Act (SCA) clause until
after award of contract renders protest untimely, since significant issue
has been raised because it refers to principle of widespread interest and
since court is interested in views of GAO, merits of protest have been
considered and it is concluded that absence from contract of SCA clause
does not render contract illegal if after contract award Dept. of Labor
decides that SCA was applicable to procurement, since contracting
officer acted in good faith and in accordance with regulations imple-
menting SCA in determining Waish-Healey Public Contracts Act
pertaining to supplies, and not SCA, which affords service contract
workers protection, was applicable, and, furthermore, it is primarily
for contracting agencies to decide what provisions should or should
not be included in particular contract 412

Mistakes
Absence of contract

Payment. (See PAYMENTS, Absence or unenforceability of
contracts)

Allegation before award. (See BIDS, Mistakes)
Contracting officer's error detection duty

Notice of error
Substantial

Although under ordinary circumstances contracting officer is not
expected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alterna-
tive item to basic bid for electrical distribution system and where bidder
had attempted to modify by late telegram both basic bid, Item 1, and
alternative item, Item 1A, contracting officer should have been alerted to
possibility of error on both items and it would have been prudent prior
to award of item 1 to inquire if attempted price increases reflected
mistakes in both items, particularly since bidder had not acquiesced in
award. Therefore, upon establishing existence of mistake, no contract
having been effected at award price, and substantial portion of work
having been completed, contractor may be paid on a quantum valebat
or quantum meruit basis, that is, reasonable value of services and mate-
rials actually furnished 368
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National emergency authority)
Negotiation

Auction technique prohibition
Disclosure of prices, etc. Page

Award for aircraft to offeror who scored highest both as to price
and technical factors upon reevaluation of price factor of proposals
subsequent to erroneous public opening of proposals and disclosure of
prices will not be disturbed because reevaluation of points accorded
price was necessitated by use of erroneous technique in initial evaluation
that proportionally reduced points that exceeded lowest price used
as datum level and accorded 40 points; because initial technical evalua-
tion by composite board assured independent judgment and fairness;
and because notwithstanding disclosure of prices and subsequent
negotiating procedures amounted to use of auction technique in violation
of FPR 1—3.805—1(b), sufficient justification has been shown for not
canceling procurement. However, repetition of deficiencies reviewed
should be avoided in future procurements 253

Awards
Advantageous to Government

Propriety of award
Contentions against propriety of award "to develop fully the auto-

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by panel
of scientists on basis of presenting most advantageous offer, price and
other factors considered, notwithstanding doubt as to validity of cost
and best buy analysis and failure to clarify statistical program offered.
Furthermore, contracting officer is satisfied that performance of contract
meets the RFP requirements; that subcontracting of laboratory work is
proper; and that no diversion of grant funds is occurring. Fact that
mechnism for award was interagency agreement between HEW and
NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of project as
task order under existing contract between NASA and contractor does
not reflect on legality of contract 278

Propriety
Upheld

Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal!
Cost Realism factor is upheld where use of predetermined score, generally
unacceptable, was not prejudicial in view of protester's low score; where
acceptance of design implementation would involve high degree of risk,
and discussion of design's deficiencies would subvert intent of procure-
ment; where Govt.'s engineering man-hour estimates were not erroneous
and their use to evaluate effort and cost realism did not mislead protester;
where RFP contained sufficient statement of evaluation and award
factors and record evidences meaningful discussions were held with all



INDEX DIGEST XXXIII

CONTRACTS—Continued
Negotiation—Continued

Awards—Continued
Propriety—Continued

Upheld—Continued Page
offerors; and where commonality features between contracts were not
made evaluation factor 240

Since award of cost-reimbursement contracts requires procurement
personnel to exercise informed judgments as to whether submitted pro-
posals are realistic with regard to proposed costs and technical
approaches—judgments that are properly left to administrative dis-
cretion of contracting agency which is in best position to assess "realism"
of costs and technical approaches, and must bear major criticism for any
difficulties or expenses experienced by reason of defective analysis—
acceptance of two proposals for award of cost-plus-a-fixed-fee contracts
to develop artillery locating radar on basis these proposals were only
acceptable ones submitted from both technical and cost standpoint was
proper determination that is substantiated by record that evidences
selection of successful offerors was not arbitrary 240

Competition
Competitive range formula

Manning information
In a 100 percent small business set-aside negotiated procurement for

mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5 per-
cent below Govt.'s estimated need for hours without substantiating
deficiency, contracting officer's rejection of such offer, initially considered
within competitive range, is not abuse of his discretion even though rejec-
tion was subsequent to receipt of best and final offers. While offeror's
elimination from competitive range may have been based in part on
elements going to responsibility, it was not a determination of nonre-
sponsibility that required Small Business Administration Certificate of
Responsibilityproceeding 388

Proposal to furnish mess attendant services which deviated more than 5
percent from manning estimates in the RFP was improperly rejected
since proposal was found to be technically satisfactory on basis of same
manning charts that contained deviation and ASPR 3—805.2 requires in-
clusion in competitive range of all offers which have reasonable chance
of being selected for award and those offers where there is doubt they are
in competitive range. Although offer should not have been regarded as
outside competitive range without opportunity for offeror to submit
documentation substantiating manning differences, interference with
good-faith award is not warranted but it is recommended that renewal
option in contract should not be exercised 440
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Cost-reimbursement contracts page
Administrative view that there is no requirement for competitive

discussion under FPR 1—3.805—1 (a) (5) when cost-reimbursement contract
is contemplated means that competitive discussions would not be
required even when proposed costs of most technically acceptable offeror
were unreasonable and unrealistic, and belief that discussions need not be
held in any circumstances when cost-type award is involved conflicts with
requirement in section that discussions be held prior to award where there
is any uncertainty as to pricing or technical aspects of proposal. Fact that
cost-type award need not necessarily be made at lowest estimated cost
does not nullify general requirement for discussion prior to award of
negotiated contract as requirement for discussions with competitive
offerors for cost-type awards is mandatory unless one of enumerated
exceptions to requirement is involved 201

Pormal competitive bidding rules
Although deletion of total set-aside for small business concerns from

IFB for hamsters without verification of potential bidders' intentions will
not be questioned in view of concurrence of SBA representative to dele-
tion, it is recommended that in future procurements decisions to make or
delete total set-aside be carefully considered, potential sources of small
business interest be thoroughly investigated, and basis of determination
be fully explained and documented. Furthermore, discarding all bids
under amended invitation that deleted set-aside and negotiation of
procurement under 41 U.S.C. 252(c)(10) were improper actions since
deviations in three bids received affected bidder responsibility and not
bid responsiveness. However, negotiations currently being conducted
may be continued as needs of contracting agency have changed since
opening of bids and use of negotiations will not negate maximum possible
competition which advertised procurements attempt to further 221

Impracticable to obtain
ustification for negotiation

Where procurement records for purchase of refuse collection trucks and
related equipment under invitations for bids reveal past problems in
securing competition both because of existence of patents and inclusion of
patent indemnification clause, needs of procurement agency may be
obtained under negotiating authority in 10 U.S.C. 2304(a) (10) if it
appears likely that persons or firms other than patent holder who are
capable of performing in accordance with Govt.'s specifications would
not presently be interested in submitting bids 270

Cost, etc., data
"Realism" of cost

Determination subsequent to discussion with all offerors not to award
cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Pro-
posal/Cost Realism factor is upheld where use of predetermined score,
generally unacceptable, was not prejudicial in view of protester's low
score; where acceptance of design implementation would involve high
degree of risk, and discussion of design's deficiencies would subvert
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intent of procurement; where Govt.'s engineering man-hour estimates
were not erroneous and their use to evaluate effort and cost realism did
not mislead protester; where RFP contained sufficient statement of
evaluation and award factors and record evidences meaningful dis-
cussions were held with all offerors; and where commonality features
between contracts were not made evaluation factor 240

Discussion requirement. (See CONTRACTS, Negotiations,
Competition, Discussion with all offerors requirement)

Evaluation factors
Best buy analysis

Contentions against propriety of award "to develop fully the auto-
mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer,
price and other factors considered, notwithstanding doubt as to validity
of cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
of contract meets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract 278

Criteria
Adequacy

Where RFP for mess attendant services required that offered price!
hour be greater than offeror's basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been
met, and all off erors were evaluated on same basis, and contract awarded
is being performed satisfactorily at offered price 388

Erroneous evaluation
Award for aircraft to offeror who scored highest both as to price and

technical factors upon reevaluation of price factor of proposals subse-
quent to erroneous public opening of proposals and disclosure of prices
will not be disturbed because reevaluation of points accorded price was
necessitated by use of erroneous technique in initial evaluation that pro-
portionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and be-
cause notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction technique in violation of FPR
1—3.805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253
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Government estimated basis page
Under RFP for performance of mess attendant services that contained

Govt. estimate of required man-hours and that stated 5 percent devi-
ation below estimate may result in rejection of offer unless satisfactory
performance could be substantiated, acceptance of proposal that was
15 percent below Govt's. estimate would not constitute change in speci-
fications without notice to offerors since solicitation indicated use of
lesser man-hours than required which could reduce total cost would be
desirable; five of eight offerors were without 5-percent range, thus evi-
dencing equal opportunity to deviate; and feasibility of accepting 15-
percent deviation is supported by fact deviation was based on study of
degree to which mess facilities would be used and fact man-hours pro-
posed exceeded man-hours utilized by incumbent contractor 198

Proposal to furnish mess attendant services which deviated more than
5 percent from manning estimates in the RFP was improperly rejected
since proposal was found to be technically satisfactory on basis of same
manning charts that contained deviation and ASPR 3—805.2 requires
inclusion in competitive range of all offers which have reasonable chance
of being selected for award and those offers where there is doubt they
are in competitive range. Although offer should not have been regarded
as outside competitive range without opportunity for offeror to submit
documentation substantiating manning differences, interference with
good-faith award is not warranted but it is recommended that renewal
option in contract should not be exercised 440

Noncompliance
In a 100 percent small business set-aside negotiated procurement for

mess attendant services where RFP provided for possible rejection of
offers submitting manning charts whose total hours fell more than 5
percent below Govt.'s estimated need for hours without substantiating
deficiency, contracting officer's rejection of such offer, initially considered
within competitive range, is not abuse of his discretion even though
rejection was subsequent to receipt of best and final offers. While offeror's
elimination from competitive range may have been based in part on
elements going to responsibility, it was not a determination of non-
responsibility that required Small Business Administration Certificate
of Responsibility proceeding 388

Price/hour less than basic labor expense
Where RFP for mess attendant services required that offered price/

hour be greater than offeror's basic labor expense, but agency failed to
include realistic figure for vacation and holidays, award made is not
considered improper since purpose of evaluation criteria to prevent
unrealistically inflated manning charts and award at price so low that
satisfactory performance would be jeopardized appears to have been
met, and aU offerors were evaluated on same basis, and contract awarded
is being performed satisfactorily at offered price 388
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CONTRACTS—Continued
Negotiation—Continued

Evaluation factors—Continued
Point rating

Predetermined score Page
Determination subsequent to discussion with all offerors not to award

cost-plus-a-fixed-fee contract for development model of artillery locating
radar to low offeror under RFP which contained criteria to evaluate
Technical Proposal, Past Performance/Management, and Cost Proposal!
Cost Realism factor is upheld where use of predetermined score, gen-
erally unacceptable, was not prejudicial in view of protester's low
score; where acceptance of design implementation would involve high
degree of risk, and discussion of design's deficiencies would subvert intent
of procurement; where Govt,'s engineering man-hour estimates were not
erroneous and their use to evaluate effort and cost realism did not mislead
protester; where RFP contained sufficient statement of evaluation and
award factors and record evidences meaningful discussions were held
with all offerors; and where commonality features between contracts
were not made evaluation factor 240

Reevaluation
Award for aircraft to offeror who scored highest both as to price and

technical factors upon reevaluation of price factor of proposals subse-
quent to erroneous public opening of proposals and disclosure of prices
will not be disturbed because reevaluation of points accorded price was
necessitated by use of erroneous technique in initial evaluation that
proportionally reduced points that exceeded lowest price used as datum
level and accorded 40 points; because initial technical evaluation by
composite board assured independent judgment and fairness; and be-
cause notwithstanding disclosure of prices and subsequent negotiating
procedures amounted to use of auction technique in violation of FPR
1—3.805—1(b), sufficient justification has been shown for not canceling
procurement. However, repetition of deficiencies reviewed should be
avoided in future procurements 253

Propriety of evaluation
Contentions against propriety of award "to develop fully the auto-

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer, price
and other factors considered, notwithstanding doubt as to validity of
cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance
of contract nieets the RFP requirements; that subcontracting of labora-
tory work is proper; and that no diversion of grant funds is occurring.
Fact that mechanism for award was interagency agreement between
HEW and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of
project as task order under existing contract between NASA and con-
tractor does not reflect on legality of contract 278
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CONTRACTS—Continued
Negotiation—Continued

National emergency authority
Restrictions on negotiations Psge

A request for proposals that was issued pursuant to 10 U.s.c. 2304
(a)(16) for maintenance of defense mobilization base establihcd for
module type booster was not improperly restricted to base producers,
even though configuration of booster had been radically changed, in
view of fact skills and capital equipment used by base manufacturers
of old style booster are readily adaptable to new style booster, and
agency authorized to maintain viable industrial mobilization base in
interest of national defense may limit negotiation under 10 u.s.c.
2304(a) (16) to present base producers. Therefore, return of unopened
offer to firm that is not member of defense mobilization base is within
scope of contracting agency's authority 348

Requests for proposals
Mess attendant services

Man-hour estimates
Under RFP for performance of mess attendant services that contained

Govt. estimate of required man-hours and that stated 5 percent deviation
below estimate may result in rejection of offer unless satisfactory
performance could be substantiated, acceptance of proposal that was 15
percent below Govt.'s estimate would not constitute change in specifica-
tions without notice to offerors since solicitation indicated use of lesser
man-hours than required which could reduce total cost would be desirable;
five of eight offerors were without 5-percent range, thus evidencing equal
opportunity to deviate; and feasibility of accepting 15-percent deviation
is supported by fact deviation was based on study of degree to which
mess facilities would be used and fact man-hours proposed exceeded
man-hours utilized by incumbent contractor 198

Preparation costs
Although bid or proposal preparation costs may be reimbursable

where Govt. has breached implied obligation to fairly consider bid or
proposal, claim for cost of preparing proposal to furnish weather observa-
tion and cloud seeding aircraft may not be considered on basis reevalu-
ation of price score factor displaced claimant—reevaluation necessitated
by fact initial evaluation used erroneous technique—or on basis it was
deemed inadvisable to cancel procurement because of erroneous public
opening of proposals—determination sufficiently justified—since these
facts do not support finding of breach of obligation that warrants recovery
of proposal preparation costs 253

Proposal deviations
Disqualification of offeror

Disqualification of low offeror who took exception to "Technical
Data—Withholding of Payment" clause (ASPR 7—104.9(h)), concerned
with untimely delivery or deficiency of technical data, and "Reserve
Pending Execution of Release" clause contained in RFP is upheld since
offeror was adequately advised during negotiations of consequences of
failing to accept terms of RPP, and fact that amount withheld under
technical data clause may exceed price of data does not make contracting
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CONTE.ACTS—Continued
Negotiation—Continued

Requests for proposals—Continued
Proposal deviations—Continued

Disqualification of offeror—Continued
officer's determination to include clause arbitrary and capricious, and
use of "Reserve Pending Execution of Release" clause is matter within
discretion of contracting agency. Furthermore, since protest was untimely
delivered it properly was regarded as ified after award 382

Qualified Offerors List
Although protest against award of contract under RFP issued by

National Highway Traffic Safety Admin. will not be considered as it
was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsibility,
and as procedure unduly restricts competition it should be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available 209

Requests for quotations
Use propriety

In procurement of lighting panels to replace panel designed to
support integrated electronics control equipment developed for F—4
aircraft where drawing stated panel must be in accordance with military
specification that required qualified products listing (QPL), but RFQ did
not evidence such requirement, although award to firm not on QPL will
not be disturbed as award was not precluded by RFQ and contract is
nearly completed, to require displaced initial low offeror to unnecessarily
comply with QPL requirement was prejudicial, unfair and costly. Further-
more, although contracting officials erroneously failed to take action
when it was recognized before award procurement should have been
advertised utilizing applicable military specification, this approach will
be used to procure panels in future 295

Payments
Absence or unenforceability of contracts. (See PAYMENTS

ABSENCE or unenforceability of contracts)
Preparation costs, etc.

Contract not consummated
Modification of RFQ to restrict procurement to small business con-

cerns was proper exercise of authority by contracting officer under
ASPR 3—505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of small
business concern offers could be obtained. Therefore, quotation sub-
mitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for
preparation costs may not be settled by GAO 307
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CONTE.ACTS—Contmued
Protests

Procedures
Interim Bid Protest Procedures and Standards

Conferences
Under IFB for food services for 1 year with two 1-year options that

was restricted to small business concerns, award of contract without
referring the nonresponsibility of four low bidders to SBA under certifi-
cate of competency procedures because of urgency of procurement was
proper determination under ASPR 1—705.4(c) (iv). However, refusal of
administrative agency to attend informal conference on protest held
pursuant to sec. 20.9 of Interim Bid Protest Procedures and Standards
is policy that should be reconsidered. Furthermore, U.S. GAO will not
substitute its judgment in matter for that of contracting officer unless it
is shown by convincing evidence of record that finding of nonresponsi-
bility was arbitrary, capricious, or not based on substantial evidence - 434

Timeliness
Piling in other than General Accounting Office

Oral protest 1 day before bid opening to specifications for trash and
refuse removal and disposal services on basis they misstated scope and
nature of services required was not timely filed in view of IFB provision
requiring protest to be filed with procurement office in writing at least 5
days before bid opening—a reasonable requirement. Since initial protest
was not timely filed, subsequent protest to GAO may not be considered
under sec. 20.2 of Interim Bid Protest Procedures and Standards which
provides that protest based upon alleged improprieties in solicitation
that are apparent prior to bid opening must be filed with GAO prior to
bid opening, and that protest initially filed with contracting agency will
only be considered if timely filed with agency and subsequently filed
with GAO within 5 days of notification of adverse agency action 212

Two-step procurements
Timeliness requirement in sec. 20.2 of Interim Bid Protest Procedures

and Standards is for application to protests incident to two-step form of
procurement since special exception to protest procedure for this form
of procurement is not warranted. Therefore, not for consideration is both
allegation of specification improprieties filed after closing date for receipt
of bids under step two since improprieties should have been discussed at
pre-technical proposal conference or brought to attention of contracting
agency prior to closing date for receipt of proposals under step one, and
delayed objection to rejection of technical proposal submitted under
step one as contacts to obtain explanations and clarifications do not
meet requirement of protesting to contracting agency. Furthermore,
exceptions in sec. 20.2(b) to protest procedures do not apply since to
pursue a matter that appears futile does not constitute "good cause
shown" and rejection of proposal for deficiencies does not raise issues
significant to procurement practices and procedures 3.37
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CONTRACTS—Continued
Protests—Continued

Timeliness—Continued
Untimely protest consideration basis Page

Although protest against award of contract under RFP issued by
National Highway Traffic Safety Admin. will not be considered as
it was untimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail exces-
sive production of solicitation packages, but which in fact is presolicita-
tion procedure for determining prospective bidder's or offeror's responsi-
bility, and as procedure unduly restricts competition it should be elimina-
ted. Furthermore, Federal Procurement Regs., relied upon as authority
to establish QOL, merely permit establishment of mailing list to as-
sure adequate source of supply and to spell out necessary procedures
for reasonable restriction on number of solicitations available 209

Although failure to question propriety of absence from solicitation
for aircraft maintenance of Service Contract Act (SCA) clause until
after award of contract renders protest untimely, since significant
issue has been raised because it refers to principle of widespread interest
and since court is interested in views of GAO, merits of protest have
been considered and it is concluded that absence from contract of
SCA clause does not render contract illegal if after contract award
Dept. of Labor decides that SCA was applicable to procurement, since
contracting officer acted in good faith and in accordance with regulations
implementing SCA in determining Walsh-Healey Public Contracts
Act pertaining to supplies, and not SCA, which affords service contract
workers protection, was applicable, and, furthermore, it is primarily
for contracting agencies to decide what provisions should or should not
be included in particular contract 412

Qualified products. (See CONTRACTS, Specifications, Qualified
products)

Research and development
Cost-plus contract

Evaluation
Determination subsequent to discussion with all offerors not to

award cost-plus-a-fixed-fee contract for development model of artillery
locating radar to low offeror under RFP which contained criteria to
evaluate Technical Proposal, Past Performance/Management, and Cost
Proposal/Cost Realism factor is upheld where use of predetermined
score, generally unacceptable, was not prejudicial in view of protester's
low score; where acceptance of design implementation would involve
high degree of risk, and discussion of design's deficiencies would subvert
intent of procurement; where Govt.'s engineering man-hour estimates
were not erroneous and their use to evaluate effort and cost realism
did nt mislead protester; where RFP contained sufficient statement
of evaluation and award factors and record evidences meaningful
discussions were held with all offerors; and where commonality features
between contracts were not made evaluation factor 240
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CONTRACTS—Continued
Service Contract Act of 1965. (See CONTRACTS, Labor stipula-

tions, Service Contract Act of 1985)
Small business concern awards. (See CONTRACTS, Awards,

Small business concerns)
Specifications

Amendments
Late receipt effect

Bidder who contends that failure to be timely notified of amendment
to IFB to furnish field desks that extended bid opening date cost it more
favorable quotes from suppliers is not considered to have been prejudiced
by extension of bid opening date or failure to receive amendment prior
to originally scheduled hid opening date where record evidences ac-
knowledgment of amendment was received with letter modifying certain
option prices by time of bid opening. Furthermore, there is no indication
that apparent late receipt of amendment resulted from any deliberate
act by contracting agency or that bidder raised any objection prior to
extended bid opening 443

Prior to closing date of solicitation requirement
Modification of RFQ to restrict procurement to small business con-

cerns was proper exercise of authority by contracting officer under
ASPR 3—505, which provides for amendment of solicitation prior to
closing date for receipt of quotations to effect necessary changes since
change of procurement to small business set-aside was recommended by
SBA representative and was accepted on basis sufficient number of small
business concern offers could be obtained. Therefore, quotation sub-
mitted by large business concern which was prepared under original
unrestricted RFQ may not be considered or even opened to compare
reasonableness of prices submitted by small business concerns, and in
absence of judiciary established criteria and standards, claim for prepar-
ation costs may not be settled by GAO 307

Changes, revisions, etc.
ustication

Under advertised procurement where former supplier of single pick-up
point refuse trucks would have been sole source of supply, there appears
to be no reason to exclude from competition manufacturers willing to
bid dual point equipment conditioned on furnishing kit to modify
agency's existing single point pick-up refuse containers to accept both
single and double pick-ups, even though former supplier may have some
competitive advantage. Furthermore, warranty as to correctness of
successful bidder's recommendation relative to operation of refuse system
which may in part use equipment of another manufacturer may not be
implied where solicitation provides for no warranty 270

What constitutes
Under RFP for performance of mess attendant services that contained

Govt. estimate of required man-hours and that stated 5 percent deviation
below estimate may result in rejection of offer unless satisfactory per-
formance could be substantiated, acceptance of proposal that was 15
percent below Govt.'s estimate would not constitute change in specifica-
tions without notice to offerors since solicitation indicated use of lesser
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Specifications—Continued

Changes, revisions, etc.—Continued
What constitutes—Continued Page

man-hours than required which could reduce total cost would be desir-
able; five of eight offerors were without 5-percent range, thus evidencing
equal opportunity to deviate; and feasibility of accepting 15-percent
deviation is supported by fact deviation was based on study of degree to
which mess facilities would be used and fact man-hours proposed ex-
ceeded man-hours utilized by incumbent contractor 198

Deviations
Informal v. substantive

Acceptability of deviation
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum
experience requirement, and bidder took no exception to requirement
that at least 12 percent of work would be performed by its own force,
fact that subcontractor was listed, although not required, is not con-
strued to mean all work would be subcontracted; where subcontractor's
insurance experience modification factor for Workmen's Compensation
permitted Govt. to take into consideration cost of Govt-provided
insurance, failure of prime contractor to submit its own insurance factor
is minor informality; and where subcontractor is bound by prime
contractor's commitment to Washington Plan providing minority hiring
goals, bid as submitted was responsive and was properly considered for
contract award 331

"Affirmative action programs"
Failure of low bidder under IFB issued by Govt. of District of Colum-

bia for roof rehabilitation at Spring Road Clinic to execute certificate of
compliance with equal opportunity obligations provision included in
solicitation until after bid opening was matter of form rather than
substance and does not constitute basis for rejection of low bid as bid
form submitted obligated bidder to comply with affirmative action re-
quirements which were made part of bid documents and did not require
submission or adoption of minority utilization goals but only that
contractor take certain affirmative action steps 431

Bid bond requirement
Since furnishing of bid bond in excess of amount required by IFB

does not constitute change that would give one bidder an advantage
over another, deviation may be waived as minor informality 431

Information
Failure of low bidder to list buses it would use in performing trans-

portation service, contracts did not render bid nonresponsive as omission
relates to responsibility of bidder rather than to responsiveness of bid,
since procurement requirement was for furnishing of services and not for
furnishing buses, except as incident to furnishing services, and since bid-
der is legally obligated to furnish buses having acceptable minimum
characteristics. Therefore bid should not have been rejected without
specific determination that company was nonresponsive 396

548—918 0 - 74 — 7
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CONTRACTS—Continued
Specifications—Continued

Deviations—Continued
Waiver

Protest
Fact that unsolicited literature accompanying protestant's bid did not

include all purchase description requirements and that bidder failed to
submit technical manuals with its bid and to execute Buy American
Certificate does not make bid nonresponsive and bid should be considered
for award. Literature entitled "General Description Portable Heil Refuse
Pulverizing System" did not conflict with purchase description even
though it did not include all purchase description requirements, and,
moreover, descriptive data highlighted salient features of System rather
than limiting what would be supplied; specifications bind bidder notwith-
standing manuals were not furnished with bid; and in view of fact import
duty paid applies to an insignificant part of end item and not end item
itself, bidder is considered to have offered domestic product

Manuals
Sufficiency determination

IFB schedule provision to effect a bidder will be considered non-
responsive if commercial technical manuals solicited did not meet military
specifications standards should be deleted for use in future solicitations as
it is prejudicial to fault bidders for this failure in view of fact military
specification on "Manuals, Technical: Commercial Equipment" does not
contemplate bid rejection on basis of manual insufficiency but rather
provides that details of manual content shall be covered by contract; in
view of conflicting provision in solicitation schedule that commercial
manual content that unintentionally deviates from equipment specifica-
tion affords no basis for bid rejection; and in view of fact bidder is bound
by its bid to comply with both equipment specifications and commercial
manual requirements of military specifications 249

Minimum needs requirement
Different approaches to achieve

Fact that one agency seeks to meet its minimum needs for efficient
garbage removal system by purchasing entire system—that is grouping
bodies, refuse containers, and trucks—while another agency plans to
modify on-hand items and by only certain components of system is not
determinative of propriety of either solicitation as both methods are
reasonable in order to achieve desired ends. Therefore, all or nothing
bidding requirement on refuse containers, trucks and related equipment
is not considered unduly restrictive of competition, even though manu-
facture of sing'e component would be excluded, since question of compati-
bility of components is reasonable basis for procuring agency to require
bids on entire system 270

Qualified Offerors List
Although protest against award of contract under RFP issued by

National Highway Traffic Safety Admin. will not be considered as it
was utimely filed pursuant to sec. 20.2 of GAO Interim Bid Protest
Procedures and Standards, exception is taken to establishment and
operation of Qualified Offerors List (QOL) by Admin. to curtail excessive
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Qualified Offerors List—Continued pg
production of solicitation packages, but which in fact is presolicitation
procedure for determining prospective bidder's or offeror's responsibility,
and as procedure unduly restricts competition it should be eliminated.
Furthermore, Federal Procurement Regs., relied upon as authority to
establish QOL, merely permit establishment of mailing list to assure
adequate source of supply and to spell out necessary procedures for
reasonable restriction on number of solicitations available 209

Qualified products
Listing

Misrepresentation
In procurement of lighting panels to replace panel designed to support

integrated electronics control equipment developed for F—4 aircraft
where drawing stated panel must be in accordance with military specifi-
cation that required qualified products listing (QPL), but RFQ did not
evidence such requirement, although award to firm not on QPL will not
be disturbed as award was not precluded by RFQ and contract is nearly
completed, to require displaced initial low offeror to unnecessarily comply
with QPL requirement was prejudicial, unfair and costly. Furthermore,
although contracting officials erroneously failed to take action when it
was recognized before award procurement should have been advertised
utilizing applicable military specification, this approach wifi be used to
procure panels in future 295

Reevaluation
Changes requiring reevaluation

Bidder who failed to have product on Qualified Products List re-
evaluated pursuant to Qualified End Products clause (ASPR 1—1107.2(a))
included in IFB to furnish road graders, clause which requires reevalua-
tion of product if any change occurred in location or ownership of plant
at which previously approved product is, or was, manufactured, may,
nevertheless, have its bid considered for award since change in circum-
stances of bidding concern was one of form, not substance—transfer of
title to plant facility and change in corporate name with no accompanying
change in employees, products, and manufacturing processes—and, there-
fore, reevaluation of product would be useless exercise and overly
technical application of reevaluation requirement 249

Subcontracts
Propriety
Where IFB to design, fabricate, and erect window walls, entrances,

and rolling and sliding doors did not restrict contract performance to
single firm nor restrict subcontracting because of 5-year minimum ex-
perience requirement, and bidder took no exception to requirement that
at least 12 percent of work would be performed by its own force, fact
that subcontractor was listed, although not required, is not construed
to mean all work would be subcontracted; where subcontractor's insur-
ance experience modification factor for Workmen's Compensation per-
mitted Govt. to take into consideration cost of Govt-provided insurance,
failure of prime contractor to submit its own insurance factor is minor
informality; and where subcontractor is bound by prime contractor's
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Propriety—Continued page
commitment to Washington Plan providing minority hiring goals, bid
as submitted was responsive and was properly considered for contract
award 331

Termination
Cancellation of requirement
Upon reconsideration of 53 Comp. Gen. 32, which directed termina-

tion of contract award to low bidder under second step of two-step
formally advertised procurement for fork lift trucks and line items
because alternate delivery schedule offered by bidder did not provide
for required delivery concurrency of first production units and of spares
and repair parts, low bid is still considered nonresponsive, notwith-
standing argument that low bidder can "fall back" on commitment in
required delivery schedule since at best bid is ambiguous, or viewed in
light most favorable to bidder, bid is subject to two reasonable inter-
pretations—under one it would be nonresponsive, and under the other
responsive. However, in absence of clear indication of prejudice to other
bidders, and since contractor will comply with the Govt.'s delivery
schedule, decision is modified with respect to contract termination
requirement and, therefore, reporting matter to appropriate congressional
coffimittees is no longer necessary 320

Convenience of Government
Erroneous awards

Where contracting officer improperly found that low bid was non-
responsive and awarded contracts for shuttle bus services in Alaska
to other bidders pursuant to erroneous determination, he should, upon
finding that low bid is still for acceptance, make current determination
of responsibility of rejected bidder, and if found responsible, terminate
existing contract(s) for those schedule(s) on which rejected company
was low bidder and make award to company, if its bid is otherwise
acceptable for award 396

Acceptance by contracting officer of self-certification submitted by
successful bidder that it is a small business concern on basis that contrary
determination by SBA district office was not final as it had been appealed
to SBA Size Appeals Board was improper as district director's decision
remains in full force and effect unless reversed or modified by Board,
and fact that ASPR 1—703(b) (3) (iv) permits suspension of full size
determination cycle when urgency of procurement so requires does not
negate regional size determination made prior to award. Because con-
tracting officer was not misled by self-certification but acted with full
knowledge of facts in reliance on reading of applicable ASPR provisions,
and because of urgency of procurement, contract awarded should be
terminated for convenience of Govt. and resolIcited, and this recom-
mendation requires actions prescribed by secs. 232 and 236 of Legislative
Reorganization Act of 1970 434
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Effect on legality of contract Page
Contentions against propriety of award "to develop fully the auto-

mated analysis of chromosomes" do not require cancellation of award
where successful offeror was selected only after on-site approval of
facilities and favorable ad hoc technical evaluation of its proposal by
panel of scientists on basis of presenting most advantageous offer,
price and other factors considered, notwithstanding doubt as to validity
of cost and best buy analysis and failure to clarify statistical program
offered. Furthermore, contracting officer is satisfied that performance of
contract meets the RFP requirements; that subcontracting of laboratory
work is proper; and that no diversion of grant funds is occurring. Fact
that mechanism for award was interagency agreement between HEW
and NASA (42 U.S.C. 2473(b) (5) and (6)), and incorporation of project
as task order under existing contract between NASA and contractor
does not reflect on legality of contract 278

Warranties
Implied

No warranty in solicitation
Under advertised procurement where former supplier of single pick-up

point refuse trucks would have been sole source of supply, there appears
to be no reason to exclude from competition manufacturers willing to
bid dual point equipment conditioned on furnishing kit to modify
agency's existing single point pick-up refuse containers to accept both
single and double pick-ups, even though former supplier may have some
competitive advantage. Furthermore, warranty as to correctness of
successful bidder's recommendation relative to operation of refuse system
which may in part use equipment of another manufacturer may not be
implied where solicitation provides for no warranty 270

CORPORATIONS
Government

Claims settlement authority
Claim of Federal National Mortgage Assn. (FNMA) against Federal

THousing Admin. (FHA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income and displaced familes under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and co-
operative housing for lower income families under sec. 223 of act may not
be considered by U.S. GAO for the FHA while not specifically chartered
as corporation is defined in Government Corporation Control Act (31
U.S.C. 846) as "wholly owned Govt. corporation," and as Govt.. cor-
porations are authorized to settle their own claims or to have their
financial transactions treated as final, GAO is without authority to de-
termine FNMA's entitlement to handling charges claimed 338
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COURTS
Coats

Government liability
Suits against judicial officers and entities page

When Federal judge or other judicial officer, as well as judicial entity,
is sued within scope of judicial duties and Dept. of Justice declines to
provide legal representation, use of judiciary appropriations to pay litiga-
tion costs, including minimal fees to private attorneys where gratuitous
representation is not available, is not precluded by 28 U.S.C. 516—519 and
5 U.S.C. 3106. However, Administrative Office of the u.s. courts should
advise appropriate legislative and appropriations committees of con-
gress of its plans and estimated cost for implementation of plans, and
determination as to whether defense of judicial officer's ruling or judicial
body's rule is in best interest of U.S. and necessary to carry out func-
tions of judiciary should be made by Administrative Office of the U.S.
Courts and not by defendant. Also, defense of Federal public defenders
appointed under 18 U.S.C. 3006A(h) may be paid from appropriations
provided for public defender service where other public defender at-
torneysarenotavailable 301

Jurors
Fees

Government employees in Federal Courts
Prorated fees

Federal employess in Washington, D.C., metropolitan area who served
as jurors in U.S. District Court for D.C. during afternoon of Jan. 19,
1973, when half day holiday proclaimed by E.O. 11696 was in effect,
and who on basis of 5 U.S.C. 5537 are not paid juror's fee while in pay
status may be paid prorated fee in proportion number of hours served
on jury duty after commencement of one-half day holiday bears to total
number of hours of jury duty performed on that day since to do otherwise
when Federal employees serve as jurors in Federal or D.C. Courts
would be more restrictive than required under controlling statutes and
inconsistent with prior C.G. decisions to the effect Federal employee is
entitled to full jury fee when entire period of jury duty falls outside
employee's work hours on any given day. Conflicting decisions are
overruled 407

CREDIT UNIONS
Federal. (See FEDERAL CREDIT UNIONS)

DEBT COLLECTIONS
Waiver

Military personnel
Annuity overpayments

Collection of overpayments that resulted when annuity payments
under Retired Serviceman's Family Protection Plan were continued
to be made to legal guardian of adopted, unmarried minor child of
deceased officer after child attained age 18, may be waived pursuant
to 10 U.S.C. 1442 since "undue hardship test"—or other good reasons—
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under
Plan is satisfied where legal guardian used monies erroneously paid,
plus her own and estate funds to continue beneficiary's education, as
well as providing good home for her, and where it would be against
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equity and good conscience to attempt to recover erroneous payments
from legal guardian who financially depends on social security payments
for support 228

Dual compensation
Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve

Officers' Training Corps unit at Indian High School funded by Federal
Govt. is not precluded since establishment of corps in "public and
private secondary educational institutions" is not restricted to non-
governmental itistitutions, and retired members of uniformed services
employed as administrators and instructors are required to be paid under
10 U.S.C. 2031(d)(1), which provides for retention of retired or re-
tainer pay by member and payment by school to member of additional
amount of not more than difference between such pay and active duty
pay and allowances, half of which is reimbursable by appropriate
service. However, GS appointments of officer and Fleet Reservist, with
CSC approval, need not be revoked, and any resultant dual compensa-
tion payments may be waived, but future payments to membeis are
compensable under sec. 2031(d) (1), and incident to GS appointments,
school may not be reimbursed for additional amounts paid members - - 377

DEPARTMENTS AND ESTABLISHMENTS
Agriculture Department. (See AGRICULTURE DEPARTMENT)
Federal Housing Administration. (See FEDERAL HOtTSING

ADMINISTRATION)
General Accounting Office. (See GENERAL ACCOUNTING

OFFICE)
Heads

Authority
Request decisions from General Accounting Office

Even though U.S. Environmental Protection Agency (EPA) certi-
fying officer (C.O.) is not entitled to decision as to availability of ap-
propriated funds for payment of membership fees for employees in
professional organizations because his request was not accompanied by
voucher as required by 31 U.S.C. 82d, which limits the U.S. GAO to
responding to question of law with respect to payment on specific
voucher presented to C.O. for certification prior to payment, in view
of fact question no doubt will recur, it is considered as having been
submitted by head of EPA who is entitled to decision under sec. 8 of act
of July 31, 1894, as amended (31 U.S.C. 74), under which GAO has
authority to provide decisions to heads of executive departments or
other establishments on any question involving payments which may
by made by their agency 429

Regulations. (See REGULATIONS)
DISCRIMINATION

Sex
Elimination of discrimination. (See NONDISCRIMINATION,

Sex discrimination elimination)
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DISTRICT OF COLUMBIA
Contracts

Labor stipulations
Affirmative action programs Page

Failure of low bidder under IFB issued by Govt. of District of Colum-
bia for roof rehabilitation at Spring Road Clinic to execute certificate of
compliance with equal opportunity obligations provision included in
solicitation until after bid opening was matter of form rather than
substance and does not constitute basis for rejection. of low bid as bid
form submitted obligated bidder to comply with affirmative action
requirements which were made part of bid documents and did not
require submission or adoption of minority utilization goals but only
that contractor take certain affirmative action steps 431

EDUCATION
Student assistance programs

Military record correction effect on allowance
Amount equal to educational assistance allowances paid to staff

sergeant at rate prescribed for veterans while attending school from
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due
him as result of correction of his military records to show he was not
discharged on Sept. 8, 1969, but that he continued on active duty until
Dec. 8, 1970, at which time he was honorably discharged, may not be
reimbursed to member as amount withheld represents educational
assistance allowances paid at rate prescribed in 38 U.S.C. 1682(a)(1)
only for veterans discharged from military service, and sergeant's
records having been corrected to show him on active duty for period of
school attendance, entitlement is limited to the lesser educational
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen on
active duty 299

EQUAL EMPLOYMENT OPPORTUNITY
Labor stipulations. (Sec CONTRACTS, Labor stipulations, Non-

discrimination)
FEDERAL CREDIT UNIONS

Presidential appointees
Confirmation travel
National Credit Union Board Presidential appointee whose appoint-

ment is subject to Senate confirmation may not be reimbursed expenses
incurred to travel to Washington to appear before Senate Banking
Committee in connection with his confirmation unless Administrator
of National Credit Union Admin. determines appointee performed
official business such as conferences with officials of Administration that
were of substantial benefit to Administration and Administrator ap-
proves travel performed by nominee 424

FEDERAL EOUSING ADMINISTRATION
Status

Corporation
Claim of Federal National Mortgage Assn. (FNMA) against Federal

Housing Admin. (FHA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
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FEDERAL HOUSING ADMINISTRATION—Continued
Status—Continued

Corporation—Continued Page
housing for moderate income and displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and co-
operative housing for lower income families under sec. 223 of act may
not be considered by U.S. GAO for the FHA while not specifically
chartered as corporation is defined in Government Corporation Control
Act (31 U.S.C. 846) as "wholly owned Govt. corporation," and as
Govt. corporations are authorized to settle their own claims or to have
their financial transactions treated as final, GAO is without authority
to determine FNMA's entitlement to handling charges claimed 338

FEES
Attorneys. (See ATTORNEYS, Fees)
Jury. (See COURTS, Jurors, Fees)
Membership

Appropriation availability
Although prohibition in 5 U.S.C. 5946 against use of appropriated

funds to pay membership fees for individual employees in professional
associations applies to employees of National Environmental Research
Center of U.S. Environmental Protection Agency who join professional
societies concerned with environment, notwithstanding such member-
ship would be of primary benefit to agency rather than employee, there
is no objection to use of funds for payment of membership fees in name
of agency if expenditure is justified as necessary to carry out purposes
of agency's appropriation 429

FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES
Tropical differentials

Basis for payment
Exceptions in 35 CFR 253.135 to payment of tropical differential to

more than one spouse if both are employed by Federal Govt.; to pay-
ment of differential where job of spouse employed outside Federal Govt.
reasonably is determinative of family's location; and to payment of
differential to employee whose spouse is member of U.S. military forces,
are equally applicable to male and female employees and, therefore,
prohibitions are not susceptible to allegation of sex discrimination that
violates legislation and governing regulations made effective Jan 10,
1971, to eliminate sex discrimination in employment because of marital
status. In case of claims submitted by Panama Canal Zone Govt.
female employees, differential is payable only if positions occupied are
determinative of family location, and future claims in view of varying
factual circumstaces should be judged individually 203

FUNDS
Appropriated. (See APPROPRIATIONS)

GENERAL ACCOUNTING OFFICE
Decisions

Advance
Voucher accompaniment

Even though U.S. Environmental Protection Agency (EPA) certi-
fying officer (C.O.) is not entitled to decision as to availability of ap-
propriated funds for payment of membership fees for employees in
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GENERAL ACCOUNTING OFFICE—Continued
Decisions—Continued

Advance—Continued
Voucher accompaniment—Continued page

profesional organizations because his request was not accompanied by
voucher as required by 31 U.S.C. 82d, which limits the U.S. GAO to
responding to question of law with respect to payment on specific voucher
presented to C.O. for certification prior to payment, in view of fact
question no doubt will recur, it is considered as having been submitted
by head of EPA who is entitled to decision under sec. 8 of act of July 31,
1894, as amended (31 U.S.C. 74), under which GAO has authority to
provide decisions to heads of executive departments of other establish-
ments on any question involving payments which may be made by their
agency 429

JuriBdiction
Claims

Corporations
Claim of Federal National Mortgage Assn. (FNMA) against Federal

Housing Admin. (FHA) of Dept. of HUD for handling, as successor
mortgagee, adjustments necessitated by conversion from insurance for
housing for moderate income and displaced families under sec. 221(d) (3)
of National Housing Act, as amended, to insurance for rental and coop-
erative housing for lower income families under sec. 223 of act may not
be considered by U.S. GAO for the FHA while not specifically chartered
as corporation is defined in Government Corporation Control Act (31
U.S.C. 846) as "wholly owned Govt. corporation," and as Govt. cor-
porations are authorized to settle their own claims or to have their financial
transactions treated as final, GAO is without authority to determine
FNMA's entitlement to handling charges claimed 338

Recommendations
Reporting to Congress
Acceptance by c6ntracting officer of self-certification submitted by

successful bidder that it is a small business concern on basis that con-
trary determination by SBA district office was not final as it had been
appealed to SBA Size Appeals Board was improper as district director's
decision remains in full force and effect unless reversed or modified by
Board, and fact that ASPR 1—703(b) (3) (iv) permits suspension of full
size determination cycle when urgency of procurement so requires does
not negate regional size determination made prior to award. Because
contracting officer was not misled by self-certification but acted with
full knowledge of facts in reliance on reading of applicable ASPR pro-
visions, and because of urgency of procurement, contract awarded
should be terminated for convenience of Govt. and resolicited, and this
recommendation requires actions prescribed by secs. 232 and 236 of
Legislative Reorganization Act of 1970 434

HIORWAYS
Forest

Closing of roads and trails
Funds appropriated or made available to Forest Service for con-

struction and maintenance of forest roads and trails to carry out provi-
sions of 23 U.S.C. 205 and 16 U.S.C. 501 may not be used to close such
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HIGHWAYS—Continued
Forest—Continued

Closing of roads and trails—Continued
roads and trails or return them to natural state for pursuant to 31 U.s.c.
628 appropriations are required to be applied solely to objects for which
they are made unless otherwise provided by law, and according to
definitions of "construction" and "maintenance" in 23 U.S.C. 101(a),
legislative purpose of both 23 U.S.C. 205(a) and 16 U.S.C. 501 pertains
to development and preservation of forest roads and trails and not to
their liquidation. Hence, road funds may not be used to return aban-
doned road sites to their natural state. 328

HUSBAND AND WIPE
Dual rights where both in Military or Federal service

Traveling expenses
Fact that spouse of Army major who was transferred effective June 12,

1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000
of JTR which prohibits reimbursement for travel of dependent who is
member of uniformed services on active duty on effective date of
spouse's station change, and for travel of dependents receiving any
other type of travel allowance from Govt. in their own right, is not for
application as major's wife traveled from Palo Alto to Fort Sill during
period that she was in an excess leave status between graduating from
Stanford Univ. on June 11, 1972, and reporting to Fort Sam Houston
on July 12, 1972, to attend Army Nurse Officer Basic Course, period
during which she was not entitled in her own right to basic pay and
allowances prescribed by 37 U.S.C. 204 for active duty 289

INTEREST
Claims against United States

Federal employees
Sunday and holiday work performed on regular and recurring basis is

not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.1i4, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred
by 31 U.S.C. 71a. Overtime is compensable on basis of actual time
worked Sundays and minimum of 2 hours for holidays, payable without
interest in absence of statute so providing, and at grade limitation pre-
scribed by 5 U.S.C. 5542 (a) (1). Employees who took compensatory time
may be paid difference between value of that time and overtime; claims
affected by 31 U.S.C. 71a should be forwarded to GAO for recording and
return; overtime is payable when compensatory time is not requested - 264
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INTERGOVERNMENTAL PERSONNEL ACT
Assignment of State employees

"Pay" reimbursement Page

When State or local Govt. employee is detailed to executive agency
of Federal Govt. under Intergovernmental Personnel Act, reimbursement
under 5 U.S.C. 3374(c) for "pay" of employee may not include fringe
benefits, such as retirement, life and health insurance, and costs for
negotiating assignment agreement required under 5 CFR 334.105, and
for preparing payroll records and assignment report prescribed under 5
CFR 334.106. The word "pay" as used in act has reference according
to legislative history to salary of State or local detailee, and there is no
basis for ascribing to term a different meaning than used in Federal
personnel statutes, that is that term refers to wages, salary, overtime
and holiday pay, periodic within-grade advancements and other pay
granted directly to Federal employees

LEAVES OP ABSENCE
Compensatory time

Overtime adjustment
Sunday and holiday work performed on regular and recurring basis

is not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred by
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked
Sundays and minimum of 2 hours for holidays, payable without interest
in absence of statute so providing and at grade limitation prescribed by
5 U.S.C. 5542(a) (1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAO for recording and return;
overtime is payable when compensatory time is not requested 264

Sunday work
Effect on premium and night differential pay
Employee on 8 hour regular shift of duty which included 2 a.m. on last

Sunday in Apr. when standard time was advanced 1 hour to daylight
saving time (15 U.S.C. 260a(a)), who was placed on annual leave for 1
hour so 1 hour of pay would not be lost may not be paid Sunday premium
pay for 1 hour of annual leave since 5 U.S.C. 5546 does not authorize
premium pay for leave status during any part of regularly scheduled tour
of duty on Sunday. However, night differential prescribed by 5 U.S.C.
5545 (a) is payable for paid leave period that is less than 8 hours, including
both night and day hours, and it is sufficient to only note on time and
attendance report fact leave was attributable to time change. Thus an
employee who works 12 midnight to 8 a.m. shitt on Sunday when time is
advanced will be placed on annual leave for 1 hour and receive night
differential for 6 hours including hour of annual leave 292

LEGISLATION
Statutory construction. (See STATUTORY CONSTRUCTION)
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LOANS
Participatory loans

Small Business Administration and private lending institutions
Interest rates Page

Private lending institutions participating with SBA in making loans
to assist public or private organizations operated for benefit of handi-
capped or to assist handicapped individuals in establishing, acquiring, or
operating small business concern pursuant to sec. 7(g) of Small Business
Act are not restricted to 3 per centum per annum interest rate pre-
scribed by sec. 7(g) (2) of act, for to apply language of sec. 7(g) (2)
literally would defeat purpose of act. Therefore SBA may approve
interest rate which is "legal and reasonable" on participation loans
made by lending institutions under sec. 7(g), even though SBA on its
direct or participation loans is restricted to prescribed 3 percent interest
rate. However, at opportune time SBA should seek appropriate legisla-
tive revision of language in question 422

MEDICAL TREATMENT
Officers and employees

Overseas employees
Medical service under Foreign Service Act

Medical services Dept. of State is authorized under Foreign Service
Act of 1946, as amended, to furnish other agency overseas employees
and their dependents may not be extended to overseas employees of
Internal Revenue Service (IRS) in absence of specific legislation author-
izing service for IRS employees and in view of unavailability of IRS
"necessary expenses" appropriation for expenses of this nature. Only
exceptions to general rule that medical care and treatment are personal
to employee unless provided by contract of employment, statute, or valid
regulation are where illness is direct result of Govt. employment or where
limited medical services are for principal benefit of Govt., that is, diag-
nostic and precautionary services such as examinations and innoculations
made necessary by particular conditions or requirements of employ-
ment 230

What constitutes
Air-conditioning of private homes
Veterans Admin. funds appropriated for medical care of eligible

veterans may be used to install central air—conditioning in home of
disabled veteran who suffers body temperature impairment as there is
no satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning—necessary for effective and
economical treatment—is reasonably related to and essential to carry
out purpose of appropriation to medically rehabilitate veteran in non-
hospital setting to obviate need for hospital admission. Furthermore,
general rule that appropriated funds may not be used for permanent
improvements of private property in absence of specific legislative au-
thority is not for application since improvement is for benefit of veteran
and not U.S 351

MEETINGS
Conferences

Protest of bidders, etc. (See CONTRACTS, Protests, Procedures,
Interim Bid Protest Procedures and Standards, Conferences)
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MILEAGE
Travel by privately owned automobile

Accidents
Court proceedings attendance Page

A part-time, Schedule A, employee of U.S. Dept. of Commerce
employed as Field Supervisor on WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business,
was charged with failure to obey stop sign and given summons to appear
in court is entitled to payment for her time and mileage expenses from
her home in Camden, N.J., to New Castle, Del., and return, incident
to court appearances since Federal Govt. under "Federal Tort Claims
Act" is party potentially liable for damages sustained by defendant due
to negligent operation of motor vehicle by employee within scope of
her employment and, consequently, appearance of employee at judicial
proceeding to which she was summoned may be regarded as performance
of official duty within meaning of 5 U.S.C. 6322(b)(2) 214

MILITARY PERSONNEL

Annuity elections for dependents. (See PAY, Retired, Annuity
elections for dependents)

Cadets, midshipmen, etc.
Candidates for academy admission

Rejected
Candidate for admission to U.S. Air Force Academy who had in

Jan. 1973 medically qualified for pilot training but when he reported
to academy in July was not admitted because he was found medically
disqualified for condition that had existed from birth but which had
been overlooked during initial physical examination may be reimbursed
cost of traveling from home to academy and return, even though par.
M5000—1 of JTR prescribes reimbursement of travel expenses only to
those persons accepted by military academies, since candidate's re-
jection was due to no fault on his part and, therefore, he should be
granted reimbursement under par. M5050—2, JTR, on basis Govt. owes
him same consideration that is extended to rejected applicants for
enlistment in Regular services or Reserve components 236

Dependents
Transportation. (See TRANSPORTATION, Dependents, Military

personnel)
Who is a dependent
Fact that spouse of Army major who was transferred effective June 12,

1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000
of JTR which prohibits reimbursement for travel of dependent who is
member of uniformed services on active duty on effective date of spouse's
station change, and for travel of dependents receiving any other type
of travel allowance from Govt. in their own right, is not for application
as major's wife traveled from Palo Alto to Fort Sill during period that
she was in an excess leave status between graduating from Stanford
Univ. on June 11, 1972, and reporting to Fort Sam Houston on July 12,
1972, to attend Army Nurse Officer Basic Course, period during which
she was not entitled in her own right to basic pay and allowances pre-
scribed by 37 U.S.C. 204 for active duty 289
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MILITARY PERSONNEL—Continued
Education. (See EDUCATION)
Overpayments

Annuity payments Page
Collection of overpayments that resulted when annuity payments

under Retired Serviceman's Family Protection Plan were continued
to be made to legal guardian of adopted, unmarried minor child of
deceased officer after child attained age 18, may be waived pursuant
to 10 U.S.C. 1442 since "undue hardship test"—or other good reasons—
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under
Plan is satisfied where legal guardian used monies erroneously paid,
plus her own and estate funds to continue beneficiary's education, as
well as providing good home for her, and where it would be against
equity and good conscience to attempt to recover erroneous payments
from legal guardian who financially depends on social security payments
for support 228

Pay
Retired. (See PAY, Retired)

Per diem. (See SUBSISTENCE, Per diem)
Record correction

Discharge change as entitlement to pay, etc.
Educational assistance allowances adjustment

Amount equal to educational assistance allowances paid to staff
sergeant at rate prescribed for veterans while attending school from
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due
him as result of correction of his military records to show he was not
discharged on Sept. 8, 1969, but that he continued on active duty
until Dec. 8, 1970, at which time he was honorably discharged, may
not be reimbursed to member as amount withheld represents educa-
tional assistance allowances paid at rate prescribed in 38 U.S.C. 1682
(a) (1) only for veterans discharged from military service, and sergeant's
records having been corrected to show him on active duty for period
of school attendance, entitlement i limited to the lesser educational
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen
on active duty 299

Reserve Officers' Training Corps
Programs at educational institutions

Marine Corps Junior Officers' Training Corps
Establishment under 10 U.S.C. 2031 of Marine Corps Junior Reserve

Officers' Training Corps unit at Indian High School funded by Federal
Govt. is not precluded since establishment of corps in "public and
private secondary educational institutions" is not restricted to non-
governmental institutions, and retired members of uniformed services
employed as administrators and instructors are required to be paid under
10 U.S.C. 2031(d) (1), which provides for retention of retired or retainer
pay by member and payment by school to member of additional amount
of not more than difference between such pay and active duty pay and
allowances, half of which is reimbursable by appropriate service. How-
ever, GS appointments of officer and Fleet Reservist, with CSC approval,
need not be revoked, and any resultant dual compensation payments
may be waived, but future payments to members are compensable under
sec. 2031 (d) (1), and incident to GS appointments, school may not be
reimbursed for additional amounts paid members 377
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MILITARY PERSONNEL—Continued
Station allowances. (See STATION ALLOWANCES, Military

personnel)
Telephone services

Army barracks Page
Prohibition in 31 U.S.C. 679 that appropriated monies shall not be

expended for telephone services in private residence or apartment, except
for long-distance calls on public business, reflects general policy against
furnishing telephone service at Govt. expense for personal benefit of
employees and is not intended to apply to Govt-owned facility that is
not set aside for exclusive personal use and where sufficient official use
for telephone exists, such as in Army barracks. Therefore, local-service
telephones may be installed and operated at Govt. expense in Army
barracks, notwithstanding availability of telephones for personal use
without means of apportioning costs between official and personal calls
since telephone availability will improve soldier morale, and operation
and maintenance appropriation, Army, is available for welfare and
recreation of military personnel 195

Travel expenses. (See TRAVEL EXPENSES, Military personnel)
Veterans. (See VETERANS)

NONDISCRIMINATION
Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimi-

nation)
Sex discrimination elimination

Compensation
Tropical differential

Exceptions in 35 CFR 253. 135 to payment of tropical differential to
more than one spouse if both are employed by Federal Govt.; to pay-
ment of differential where job of spouse employed outside Federal Govt.
reasonably is determinative of family's location; and to payment of
differential to employee whose spouse is member of U.S. military forces,
are equally applicable to male and female employees and, therefore,
prohibitions are not susceptible to allegation of sex discrimination that
violates legislation and governing regulations made effective Jan. 10,
1971, to eliminate sex discrimination in employment because of marital
status. In case of claims submitted by Panama Canal Zone Govt. female
employees, differential is payable only if positions occupied are de-
terminative of family location, and future claims in view of varying
factual circumstances should be judged individually 203

OFFICERS AND EMPLOYEES
Appointments. (See APPOINTMENTS)
Compensation. (See COMPENSATION)
Debt collections. (See DEBT COLLECTIONS)
Dual compensation. (See COMPENSATION, Double)
Fees for membership in organizations. (See FEES, Membership)
Foreign differentials and overseas allowances. (See FOREIGN

DIFFERENTIALS AND OVERSEAS ALLOWANCES)
Jury duty

Fees (See COURTS, Jurors, Fees)
Leaves of absence. (See LEAVES OF ABSENCE)
Medical treatment. (See MEDICAL TREATMENT)
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OFFICERS AND EMPLOYEES—Continued
Membership fees. (See FEES, Membership)
Mileage reimbursement. (See MILEAGE)
Overtime. (See COMPENSATION, Overtime)
Panama Canal Zone Government. (See PANAMA CANAL)
Per diem. (See SUBSISTENCE, Per diem)
Promotions

Reclassified positions
Incumbent's status page

Claim of civilian employee for retroactive promotion and salary
differential between grades GS—12 and GS—13 on basis position he was
serving in overseas was reclassified on July 3, 1970, to GS—13, and that
although he was legally quaiified for promotion administrative office
failed to act timely, is justifiable claim and employee should be retro-
actively promoted to GS—13 to date not earlier than July 3, 1970, nor
later than beginning of fourth pay period after July 3, 1970, in accordance
with 5 CFR 511.701 and 511.702, and paid salary differential to Aug. 28,
1972, date he returned from overseas. Rule is that when position is
reclassified to higher grade, agency must within reasonable time after
date of final position reclassification, unless employee is on detail to
position, either promote incumbent, if qualified, or remove him, and time
frame for "reasonable time" is prescribed in 5 CFR 511.701 and 5 CFR
511.702 216

Travel expenses. (See TRAVEL EXPENSES)
PANAMA CANAL

Employees
Differentials

Tropical
Exceptions in 35 CFR 253.135 to payment of tropical differential to

more than one spouse if both are employed by Federal Govt.; to pay-
ment of differential where job of spouse employed outside Federal Govt.
reasonably is determinative of family's location; and to payment of
differential to employee whose spouse is member of U.S. military forces,
are equally applicable to male and female employees and, therefore,
prohibitions are not susceptible to allegation of sex discrimination that
violates legislation and governing regulations made effective Jan. 10,
1971, to eliminate sex discrimination in employment because of marital
status. In case of claims submitted by Panama Canal Zone Govt. female
employees, differential is payable only if positions occupied are de-
terminative of family location, and future claims in view of varying
factual circumstances should be judged individually 203

PAY
Disability retired pay. (See PAY, Retired, Disability)
Retired

Annuity elections for dependents
Children

Dependency status
Children of deceased retired members who are under 18 years of

age and serving on active duty in uniformed service, or are under 22
and serving as cadet or midshipman at service academy, or are en-
rolled in institute of higher learning under military subsistence scholar-

548-910 0— 74 - 8
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PAY—Continued
Retired—Continued

Annuity elections for dependents—Continued
Children—Continued

Dependency status—Continued page
ship program are considered eligible dependents to receive Survivor
Benefit Plan anminity (10 U.S.C. 1447—1455), within meaning of 10
U.S.C. 1447(5), even though they are provided quarters and subsistence
by Govt. since showing of actual dependency for individuals enumerated
is not required as only valid restrictions on dependent eligibility are
those limitations specifically mentioned in sec. 1447(5) 420

Payments after age 18
Collection of overpayments that resulted when annuity payments

under Retired Serviceman's Family Protection Plan were continued
to be made to legal guardian of adopted, unmarried minor child of
deceased officer after child attained age 18, may be waived pursuant to
10 U.S.C. 1442 since "undue hardship test"—or other good reasons—
stated in 35 Comp. Gen. 401 as basis for waiver of overpayments under
Plan is satisfied where legal guardian used monies erroneously paid, plus
her own and estate funds to continue beneficiary's education, as well as
providing good home for her, and where it would be against equity and
good conscience to attempt to recover erroneous payments from legal
guardian who financially depends on social security payments for
support 228

Survivor Benefit Plan
Implementation of new plan

Initial election under Survivor Benefit Plan, Pub. L. 92—425 (10 U.S.C.
1447—1455) by member of uniformed services who was retired prior to
Sept. 21, 1972, date Plan was enacted, and which was made on basis
of insufficient information or misunderstanding, may be changed or
revoked only during 18-month period prescribed (Pub. L. 93—155,
which amended 1972 act), and failure of administrative office to provide
adequate information necessary to make intelligent election constitutes
administrative error within meaning of 10 U.S.C. 1454. However,
where election under Plan was made on basis of adequate information
within the 18-month period, no further election may be allowed, nor
may conditional election be permitted in absence of provision in act
to this effect, and, furthermore, statement of nonparticipation does not
preclude member from electing coverage within the 18-month period.. ... 393

Disability
Name on promotion list

Effect on retired pay
AF major who was retired for disability under 10 U.S.C. 1201 and

1372 after being recommended for promotion to grade of lieutenant
colonel, although entitled under sec. 206(a) of Reserve Officer Personnel
Act of 1954 to be placed on retired list in higher grade to which promoted
(10 U.S.C. 1374(a)), is not entitled to retired pay based on higher grade
(10 U.S.C. 1374(d)), but pursuant to 10 U.S.C. 1372(1) his retired pay
must be computed on grade of major, grade he was actually serving in
on date of retirement since disability for which officer was retired was
not found as result of physical examination for promotion as required
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PAY—Continued
Retired—Continued

Disability—Continued
Name on promotion list—Continued

Effect on retired pay—Continued Page
by 10 U.S.C. 1372(3). Furthermore, sec. 507(a) (7) of Officer Personnel
Act of 1947, which permitted computation of an officer's retired pay on
basis of his promotion to higher grade, is not for application as it was
repealed prior to officer's placement on disability, retired list 425

PAYMENTS
Absence or unenforceability of contracts

Quantum meruit
Value of services and materials furnished

Although under ordinary circumstances contracting officer is not
expected to anticipate possibility that bidder will claim mistake in bid
after award, where he was on notice of possibility of bid error in alterna-
tive item to basic bid for electrical distribution system and where bidder
had attempted to modify by late telegram both basic bid, Item 1, and
alternative item, Item 1A, contracting officer should have been alerted
to possibility of error on both items and it would have been prudent
prior to award of Item 1 to inquire if attempted price increases reflected
mistakes in both items, particularly since bidder had not acquiesced
in award. Therefore, upon establishing existence of mistake, no contract
having been effected at award price, and substantial portion of work
having been completed, contractor may be paid on a quantum valebat
or quantum meruit basis, that is, reasonable value of services and materials
actually furnished 368

PRESIDENT
Appointments. (See APPOINTMENTS, Presidential)

PROPERTY
Private

Federal funds for improvements, repairs, etc.
Limitation on expenditures

General rule prohibiting use of appropriated funds for permanent im-
provements of private property (5 Comp. Dec. 478) unless specifically
authorized by law, and limited exception to that rule in sec. 322 of
Economy Act (40 U.S.C. 278a) which, in effect, permits expenditures
for alterations, repairs, and improvements of rented premises not in
excess of 25 percent of first year's rent is for application to proposed
alteration, repairs, and improvement of permanent nature to premises
rented for housing flight service stations and other air navigation facili-
ties operated by FAA in connection with air control facilities since sec.
207(b) of Federal Aviation Act concerning establishment and operation
of air traffic control facilities does not constitute statutory authority
for FAA to effect permanent improvements to private property without
regardtolimitationin4oU.S.C.278a 317

Repairs and improvements
Disabled veteran's home

Veterans Admin. funds appropriated for medical care of eligible vet-
erans may be used to install central air-conditioning. in home of disabled
veteran who suffers body temperature impairment as there is no satis-
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PROPERTY—Continued
Private—Continued;

Repairs and improvements—Continued
Disabled veteran's home—Continued

factory alternative to treat him in noninstitutional setting, and installa-
tion of central air-conditioning—necessary for effective and economical
treatment—is reasonably related to and essential to carry out purpose
of appropriation to medically rehabilitate veteran in nonhospital setting
to obviate need for hospital admission. Furthermore, general rule that
appropriated funds may not be used for permanent improvements of
private property in absence of specific legislative authority is not (or
application since improvement is for benefit of veteran and not U.S

Public
• Fire fighting services

Reimbursement by GSA to St. Louis Community Fire Protection
District (CFPD) and other separate district and local fire departments
for supplemental expenses incurred due to equipment losses and payroll
costs for personnel called to duty to respond to fire at Military Personnel
Records Center is not authorized since Center is located within area
covered by St. Louis CFPD, which as political subdivision under
Missouri law has statutory duty to render fire fighting services without
cost, duty that extends to property of U.S. in view of Govt.'s sovereign
immunity from taxation. Although Record Center lay outside bound-
aries of surrounding district and local fire fighting departments, and
GSA has authority to contract for their services, their obligation to
respond to Center fire arose out of mutual agreements with CFPD -- - -

REGULATIONS
Recommendation by General Accounting Office

Implementing regulations
Although Congress intended, in enacting the Service Contract Act

Amendments of 1972, that wage determination issued as result of hear-
ings held pursuant to sec. 4(c) of Service Contract Act would be applicable
to contracts awarded prior to issuance of wage determination, appro-
priate implementing regulations have not been promulgated and GAO
urges issuance of regulations as soon as practicable to prOvide or
required contract clauses

Retroactive
Administrative policy revision
Under well established rule that substantive statutory regulations

have effect of law and cannot be waived, Commodity Credit Corp.
lacks authority to adopt proposed amendment to regulations promul-
gated under National Wool Act to extent that would permit retroactive
waiver of regulatory requirement that weol price support payments be
based on actual net sales proceeds. However, in view of broad admin-
istrative discretion afforded by sec. 706 of act in formulating program
terms and conditions, there is no objection to prospective adoption and
application of provision for varying actual net sales proceeds require-
ment under limited and clearly defined circumstances and subject to
determination that provision is consistent with purposes of act 364
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ROADS AND TRAILS. (See HIGEWAYS)
SMALL BUSINESS ADMINISTRATION

Loans
Participation

With private lending institutions
Interest rates Page

Private lending institutions participating with SBA in making loans
to assist public or private organizations operated for benefit of handi-
capped or to assist handicapped individuals in establishing, acquiring, or
operating small business concern pursuant to sec. 7(g) of Small Business
Act are not restricted to 3 per centum per annum interest rate prescribed
by sec. 7(g) (2) of act, for to apply language of sec. 7(g) (2) literally would
defeat purpose of act. Therefore SBA may approve interest rate which is
"legal and reasonable" on participation loans made by lending institu-
tions under sec. 7(g), even though SBA on its direct or participation loans
is restricted to prescribed 3 percent interest rate. However, at opportune
time SBA should seek appropriate legislative revision of language in
question 422

STATES
Employees

Detail to Federal Government
"Pay" reimbursement

When State or local Govt. employee is detailed to executive agency
of Federal Govt. under Intergovernmental Personnel Act, reimbursement
under 5 U.S.C. 3374(c) for "pay" of employee may not include fringe
benefits, such as retirement, life and health insurance, and costs for
negotiating assignment agreement required under 5 CFR 334.105, and
for preparing payroll records and assignment report prescribed under 5
CFR 334.106. The word "pay" as used in act has reference according to
legislative history to salary of State or local detailee, and there is no
basis for ascribing to term a different meaning than used in Federal
personnel statutes, that is that term refers to wages, salary, overtime and
holiday pay, periodic within-grade advancements and other pay granted
directly to Federal employees 355

Fire fighting services
Government reimbursement liability
Reimbursement by 41SA to St. Louis Community Fire Protection

District (CFPD) and other separate district and local fire departments
for supplemental expenses incurred due to equipment losses and payroll
costs for personnel called to duty to respond to fire at Military Personnel
Records Center is not authorized since Center is located within area
covered by St. Louis CFPD, which as political subdivision under
Missouri law has statutory duty to render fire fighting services without
cost, duty that extends to property of U.S. in view of Govt.'s sovereign
immunity from taxation. Although Record Center lay outside boundaries
of surrounding district and local fire departments, and GSA has authority
to contract for their services, their obligation to respond to Center fire
arose out of mutual agreements with CFPD 410

Taxes. (See TAXES, State)
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STATION ALLOWANCES
Military personnel

Dependents
Maintained overseas at place other than at member's station

Fact that concurrently member of uniformed services was assigned
from continental U.S. duty station to remote and isolated post in Alaska
and dependents were authorized to travel in military status, pursuant
to par. M7001 of JTR, to another Alaskan location where dependent
facilities exist, and to which location member made periodic visits,
does not make member eligible to receive station allowances, and
principle enunciated in 49 Comp. Gen. 548 is for application, for choice
of an Alaskan location for dependents in lieu of residence in continental
U.S. does not change member's "all others" tour of duty to "accompanied
by dependents tour," and as dependents are not considered as residing in
vicinity of member's duty station, there is no entitlement to allowance.
Erroneous payments made on basis of misunderstanding will not be
questioned 339

STATUTES OF LIMITATION
Claims

Compensation
Status of claim

Claim of reservoir superintendent of Bureau of Reclamation for 2
hours overtime for Sundays and holidays he was required to work during
period Aug. 1, 1955, through Jan. 10, 1970, to take weather and reservoir
operation records—overtime claimed on basis of not taking advantage
of compensatory time arrangement before its discontinuance—is not
within purview of 5 U.S.C. 5596 regarding timely appeal to unwarranted
personnel action and is for consideration pursuant to 31 U.S.C. 71a, and
claim having been received in U.S. GAO on May 23, 1973, only that
portion of claim for period prior to May 23, 1963, is barred 264

General Accounting Office
Civil service matters

Overtime claims
Sunday and holiday work performed on regular and recurring basis is

not work within purview of compensatory provisions of 5 U.S.C. 5543
and 5 CFR 550.114, and employee who from Aug. 1, 1955, through
Jan. 10, 1970, maintained reservoir records, as well as other employees
similarly situated, is entitled as provided by 5 CFR 550.114(c) to over-
time compensation prescribed by 5 U.S.C. 5542 for period not barred by
31 U.S.C. 71a. Overtime is compensable on basis of actual time worked
Sundays and minimum of 2 hours for holidays, payable without interest
in absence of statute so providing, and at grade limitation prescribed by
5 U.S.C. 5542(a) (1). Employees who took compensatory time may be
paid difference between value of that time and overtime; claims affected
by 31 U.S.C. 71a should be forwarded to GAO for recording and return;
overtime is payable when compensatory time is not requested 264
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STATUTORY CONSTRUCTION
Strict construction

Defeat purpose of act Psge
Private lending institutions participating with SBA in making loans

to assist public or private organizations operated for benefit of handi-
capped or to assist handicapped individuals in establishing, acquiring,
or operating small business concern pursuant to sec. 7(g) of Small
Business Act are not restricted to 3 per centum per annum interest rate
prescribed by sec. 7(g) (2) of act, for to apply language of sec. 7(g) (2)
literally would defeat purpose of act. Therefore SBA may approve interest
rate which is "legal and reasonable" on participation loans made by
lending instit tions under sec. 7(g), even though SBA on its direct or
participation loans is restricted to prescribed 3 percent interest rate.
However, at opportune time SBA should seek appropriate legislative
revision of language in question

SUBSISTENCE
Per diem

Military personnel
Training duty periods

Excess of 20 weeks
Chief warrant officer, member of R.I. National Guard, who under

permanent change of station orders attended full-time training duty
in Warrant Officer Auto Repair Course at Army Ordnance Center and
School for period in excess of 20 weeks, although usual period of instruc-
tion is less than 20 weeks, because no instruction was provided during
Christmas holiday period, and other military personnel who were
students—some members of Army, National Guard and U.S. Army
Reserve—similarly situated are entitled to per diem allowance, not-
withstanding receipt of permanent change of station orders, as both
officer and students were in fact in temporary duty status since actual
course of instruction was less than 20 weeks duration and active duty
status during holiday period was merely incidental to course of instruc-
tion and did not serve to extend period of instruction 218

Temporary duty
New employees prior to reporting to first duty station

Resident of Syracuse, N. Y., who at time of hire by Internal Revenue
Service was assigned 30 days temporary training duty in Philadelphia,
Pa., thus preventing him from establishing residence at designated official
station at Newburgh, N. Y., is entitled incident to his voluntary return
to Syracuse over 4 weekends to have Syracuse considered as residence
for purpose of sec. 6.5c, 0MB Cir. A—7, and to be reimbursed in amount
that will not exceed per diem and other expenses that would have been
allowed had he remained at temporary duty station, but inasmuch as
employee was not in subsistence status on weekends, 8 nights involved
should not be included in average lodging cost comparison 313
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TAXES
State

Government immunity
Rule

Reimbursement by GSA to St. Louis Community Fire Protection
District (CFPD) and other separate district and local fire departments
for supplemental expenses incurred due to equipment losses and payroll
costs for personnel called to duty to respond to fire at Military Personnel
Records Center is not authorized since Center is located within area
covered by St. Louis CFPD, which as political subdivision under Mis-
souri law has statutory duty to render fire fighting services without cost,
duty that extends to property of U.S. in view of Govt.'s sovereign
immunity from taxation. Although Record Center lay outside bound-
aries of surrounding district and local fire departments, and GSA has
authority to contract for their services, their obligation to respond to
Center fire arose out of mutual agreements with CFPD

TELEPEONES
Army barracks

Public and private use
Prohibition in 31 U.S.C. 679 that appropriated monies shall not be

expended for telephone services in private residence or apartment, ex-
cept for long distance calls on public business, reflects general policy
against furnishing telephone service at Govt. expense for personal bene-
fit of employees and is not intended to apply to Govt-owned facility
that is not set aside for exclusive personal use and where sufficient official
use for telephone exists, such as in Army barracks. Therefore, local-
service telephones may be installed and operated at Govt. expense in
Army barracks, notwithstanding availability of telephones for personal
use without means of apportioning costs between official and personal
calls since telephone availabifity will improve soldier morale, and opera-
tion and maintenance appropriation, Army, is available for welfare and
recreation of military personnel 195

TIME
Standard advanced to daylight saving

Compensation effect
Employee on 8 hour regular shift of duty, which included 2 a.m. on

last Sunday in Apr. when standard time was advanced 1 hour to day-
light saving time (15 U.S.C. 260a(a)), who was placed on annual leave
for 1 hour so 1 hour of pay would not be lost may not be paid Sunday
premium pay for 1 hour of annual leave since 5 U.S.C. 5546 does not
authorize premium pay for leave status during any part of regularly
scheduled tour of duty on Sunday. However, night differential prescribed
by the 5 U.S.C. 5545(a) is payable for paid leave period that is less than
8 hours, including both night and day hours, and it is sufficient to only
note on time and attendance report fact leave was attributable to
time change. Thus an employee who works 12 midnight to 8 a.m. shift
on Sunday when time is advanced will be placed on annual leave for 1
hour and receive night differential for 6 hours including hour of annual
leave 292
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TORTS
Claims under Federal Tort Claims Act

Private property damage, etc.
Scope of employment Page

A part-time, Schedule A, employee of U.S. Dept. of Commerce em-
ployed as Field Supervisor on WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business,
was charged with failure to obey stop sign and given summons to appear
in court is entitled to payment for her time and mileage expenses from
her home in Camden, N.J., to New Castle, Del., and return, incident to
to court appearances since Federal Govt. under "Federal Tort Claims
Act" is party potentially liable for damages sustained by defendant due
to negligent operation of motor vehicle by employee within scope of her
employment and, consequently, appearance of employee at judicial
proceeding to which she was summoned may be regarded as performance
of official duty within meaning of 5 U.S.C. 6322(b)(2) 214

TRANSPORTATION
Carriers. (See CARRIERS)
Rates

Section 22 quotations
Effective date for bid evaluation purposes

For purpose of using carriers' "section 2" tenders in evaluation of
bids under solicitation for field desks, there is no provision in ASPR
for evaluating carriers' responsibility or likelihood that preferential
"section 22" tenders offered to Govt. by carriers will still exist on date
of shipment. However, since "section 22" tenders are continuing uni-
lateral offers which may be withdrawn by carrier in accordance with terms
of particular tender, even though there is no assurance of continued
existence of tender, contracting agency need not determine in evaluating
bids that these rates will exist on date of shipment, so long as they are
in effect or are to become effective prior to date of expected shipment and
are on file or published as provided in ASPR 19—301.1(a) 443

Utilization
Contention that preferential "section 22" rates tendered by carriers

regulated by ICC to Govt. cannot be used in computing transportation
costs for evaluation of f.o.b. origin bids to furnish field desks, since
clause in ASPR 7—103.25 was not included in IFB, is not valid because
wording of clause appears verbatim in invitation. Moreover, ASPR
19—217.1(a), which protestant views as requiring inclusion of clause,
only requires inclusion if contractor may he required by Govt. to ship
desks under prepaid commercial bills of lading 443

TRAVEL ALLOWANCE
Military personnel

Husband and wife both members of the uniformed services
Fact that spouse of Army major who was transferred effective June 12,

1972, from Palo Alto to Fort Sill is an Army nurse does not deprive
major to entitlement for dependent travel allowance since par. M7000 of
JTR which prohibits reimbursement for travel of dependent who is
member of uniformed services on active duty on effective date of spouse's
station change, and for travel of dependents receiving any other type of
travel allowance from Govt. in their own right, is not for application as
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TRAVEL ALLOWANCES—Continued
Military personnel—Continued

usband and wife both members of the uniformed services—Con. pg
major's wife traveled from Palo Alto to Fort Sill during period that she
was in an excess leave status between graduating from Stanford Univ. on
June 11, 1972, and reporting to Fort Sam Houston on July 12, 1972, to
attend Army Nurse Officer Basic Course, period during which she
was not entitled in her own right to basic pay and allowances pre-
scribed by 37 U.S.C. 204 for active duty

TRAVEL EXPENSES
Military personnel

Candidates for military academies
Rejected for admission

Candidate for admission to U.S. Air Force Academy who had in Jan.
1973, medically qualified for pilot training but when he reported to
academy in July was not admitted because he was found medically
disqualified for condition that had existed from birth but which had been
overlooked during initial physical examination may be reimbursed cost of
traveling from home to academy and return, even though par. M5000—1
of JTR prescribes reimbursement of travel expenses only to those per-
sons accepted by military academies, since candidate's rejection was due
to no fault on his part and, therefore, he should be granted reimburse-
ment under par. M5050—2, JTR, on basis Govt. owes him same con-
sideration that is extended to rejected applicants for enlistment in
Regular services or Reserve components 236

Omcial business
Compliance with court orders
A part-time, Schedule A, employee of U.S. Dept. of Commerce em-

ployed as Field Supervisor on WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business, was
charged with failure to obey stop sign and given summons to appear in
court is entitled to payment for her time and mileage expenses from her
home in Camden, N.J., to New Castle, Del., and return, incident to
court appearances since Federal Govt. under "Federal Tort Claims
Act" is party potentially liable for damages sustained by defendant due
to negligent operation of motor vehicle, by employee within scope of her
employment and, consequently, appearance of employee at judicial
proceeding to which she was summoned may be regarded as performance
ofofficialdutywithinmeaningof5U.S.C. 6322(h)(2) 214

Presidential appointees
National Credit Union Board

National Credit Union Board Presidential appointee whose appoint-
ment is subject to Senate confirmation may not he reimbursed expenses
incurred to travel to Washington to appear before Senate Banking Com-
mittee in connection with his confirmation unless Administrator of
National Credit Union Admin. determines appointee performed official
business such as conferences with officials of Administration that were of
substantial benefit to Administration and Administrator approves travel
performed by nominee 424
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TRAVEL EXPENSES—Contmued
Temporary duty

New employee prior to reporting to first duty station
Notwithstanding newly appointed Internal Revenue Service employee

was prevented from establishing residence at his designated official sta-
tion because of temporary training assignment, employee's entitlement
incident to travel to and from his temporary duty station is limited to
travel from official station to temporary station and return under general
rule an employee must bear expenses of travel to first permanent duty
station unless appointed to manpower shortage position which entitles
an employee to reimbursement under 5 U.S.C. 5723, and Internal Rev-
enue Service employee was not appointed to manpower shortage position 313

VEHICLES
Privately owned

Accidents while on Government business
Claims incident thereto

A part-time, Schedule A, employee of U.S. Dept. of Commerce em-
ployed as Field Supervisor on WAE basis who, involved in automobile
accident while operating privately owned vehicle on official business, was
charted with failure to obey stop sign and given summons to appear in
court is entitled to payment for her time and mileage expenses from her
home in Camden, N.J., to New Castle, Del., and return, incident to court
appearances since Federal Govt. under "Federal Tort Claims Act" is
party potentially liable for damages sustained by defendent due to
negligent operation of motor vehicle by employee within scope of her
employment and, consequently, appearance of employee at judicial
proceeding to which she was summoned may be regarded as performance
of official duty within meaning of 5 U.S.C. 6322(b) (2) 214

VETERANS
Education

Overpayments
Educational assistance allowances to veterans

Amount equal to educational assistance allowances paid to staff
sergeant at rate prescribed for veterans while attending school from
July 6, 1970, to Dec. 8, 1970, which was withheld from payment due
him as result of correction of his military records to show he was not
discharged on Sept. 8, 1969, but that he continued on active duty
until Dec. 8, 1970, at which time he was honorably discharged, may not
be reimbursed to member as amount withheld represents educational
assistance allowances paid at rate prescribed in 38 U.S.C. 1682(a) (1)
only for veterans discharged from military service, and sergeant's
records having been corrected to show him on active duty for period of
school attendance, entitlement is limited to the lesser educational
assistance allowance rate provided by 37 U.S.C. 1682 for servicemen on
active duty 299
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VETERANS—Continued
Rehabilitation

Noninstitutional settrng
Air-conditioning of private home pg

Veterans Admin. funds appropriated for medical care of eligible
veterans may be used to install central air-conditioning in home of
disabled veteran who suffers body temperature impairment as there is
no satisfactory alternative to treat him in noninstitutional setting, and
installation of central air-conditioning——necessary for effective and
economical treatment—is reasonably related to and essential to carry
out purpose of appropriaton to medically rehabilate veteran in non-
hospital setting to obviate need for hospital admission. Furthermore,
general rule that appropriated funds may not be used for permanent
improvements of private property iii absence of specific legislative
authority is not for application since improvement is for benefit of
veteran and not U.S 351

VOUCHERS AND INVOICES
Accompanying decision requeste. (See GENERAL ACCOUNTING

OFFICE, Decisions, Ath'ance, Voucher accompaniment)
WORDS AND PBRASE

"Locality"
Labor Dept.'s practice of issuing Service Contract Act wage deter-

minations for keypunch services based on locality of Govt. installation
being served rather than lccation where services are to be performed is a
questionable implementation of act in view of fact the statutory language
of act and its legislative history indicate "locality" refers to place where
service employees are performing contract, and practice should be drawn
to attention of Congress when clarifying language is sought concerning
classification of keypunch operators and other clerical-type employees
under act 370

"Service employees"
Although practice of Labor Dept. in classifying as "service employees"

keypunch operators and other clerical-type employees under Service
Contract Act of 1965, 41 U.S.C. 351, ct seq., is questionable since stat-
utory language of act and its legislative history as well as Dept. of Labor's
regulations indicate "service employee" was intended to mean "blue
collar" employee, practice is not specifically prohibited and, therefore,
protest is denied. However, because of significant adverse impact on
procurement procedures, department should present the matter to
Congress and obtain clarifying legislation, and should submit statements
of action taken to appropriate congressional committees as required by
Legislative Reorganization Act of 1970 370
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